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Editor-in-Chief Appointed 

Major Edgar Bronson Tolman, long a resident 
of Chicago, has been unanimously chosen by the 
Executive Committee to be editor-in-chief of the 
JOURNAL. 

Major Tolman is just past sixty-one years of age; 
young enough to be very active, which he is; and old 
enough to have poise and mature judgment, and he 
has both. 

As shown by a short sketch of his life taken 
largely from “Who's Who,” and appended hereto, 
Major Tolman has led a very active life, and has had 
a variety of-experiences seldom enjoyed by any man. 
Besides the pursuit of his profession and the perform- 
ance of an extraordinary number and variety of civic 
duties, he has been Corporation Counsel for the city 
of Chicago and President of the Chicago and the IIli- 
nois State Bar Asso He has parficipated in 
all the wars fought by his country since he was old 
He was in Cuba, and saw real 
fighting through the Spanish-American war. In the 
late World War he supervised the draft in Illinois in 
1917 and 1918, and made a splendid record. 
ter’s privilege and duty to notify 


ijations. 


enough to go to war 


It became the w1 
Major Tolman of his selection as editor-in-chief of 
the JournaL. His reply was characteristic: “I ap- 
preciate the honor and will do my best.” An unquali- 
fied pledge to serve 

The success of the Jour:"AL means much to the 
American Bar Association. We are sure that the 
members of the Association will give such assistance 
as is within their power, and this, supplemented by 
Major Tolman “doing his best,” will make our Jour- 
NAL the greatest law journal in the world. 

Maj. Tolman will begin his services as editor-in- 
chief with the February issue. 





b. Nowgong, 


Tolman, Edgar Bronson, lawyer; 
Cyrus Fisher 


British India, Sept. 5, 1859; s. Rev. 


(D. D.) and Mary Ruth (Bronson) T.; A. B., U. of 
Chicago, 1880, A. M., 1883; LL. B., Union Coll. of 
Law, 1882 (Horton prize). Practiced Chicago, 1883-; 
mem. firm of Tolman, Redfield, Sexton & Chandler. 
Atty for Bd. of Local Improvements, Chicago, 1901- 
3; corpn. counsel, Chicago, 1903-6. Maj. Ist Ill. Vol. 
Inf., Spanish- Am. War; participated in Santiago 
campaign ; maj. of Inf. U. S. A., assigned to supervise 
administration of the draft in Illinois, 1917-18. Mem. 
Ill. State Bar Assn. (pres. 1917-18), Chicago Bar 
Assn. (pres. 1911-12), Law Club of Chicago (pres. 
1910-11), Ill. Soc. S. A. R. (ex-pres.), Ill. Command- 
ery Soc. Foreign Wars of U. S. (ex-pres.), Ill. branch 
Soc. Army of Santiago de Cuba, Am. Legion, Delta 
Kappa Epsilon, Democrat. Clubs: Chicago Athletic, 
South Shore Country, Flossmoor Country, Iroquois, 
City. Home 5554 Woodlawn Ave. Office: Room 
1310, 30 N. LaSalle St., Chicago. 





Meeting of Executive Committee 


Cincinnati was chosen as the place for holding 
the next annual meeting of the American Bar Asso- 
ciation at a meeting of the executive committee 
held in New Orleans, La., Jan. 5-6-7-8. The claims 
of the Ohio city were ably presented by the Mayor 
of Cincinnati, the President of the Ohio Bar Asso- 
ciation, the President of the Cincinnati Bar Asso- 
ciation and other representative lawyers and citi- 
zens. The meeting will be held Aug. 31 and Sept. 
1-2. 

A strong delegation of lawyers and other lead- 
ing citizens urged that New Orleans be selected. 
There was also some sentiment in favor of At- 
lantic City. Other cities were mentioned in this 
connection but these three received the principal 
consideration. The first ballot resulted in no 
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choice, but later Cincinnati won and the vote was 
promptly made unanimous. 

Other important matters were disposed of at 
the business sessions of Wednesday, Thursday and 
Friday. Representatives of the various committees 
and sections which required funds for carrying on 
their work were heard and appropriations were 
made. Major Edgar B. Tolman, of Chicago, was 
chosen editor-in-chief of the JouRNAL and memorial 
esolutions on the recent death of S. S. Gregory, 
former editor-in-chief, were adopted. Other bus- 
iness necessary to keep the Association’s affairs 
going until the next annual meeting was transacted. 

The Louisiana Bar Association and the citizens 
of New Orleans did everything possible to make 
the occasion enjoyable for the members of the 
committee. All of the city’s clubs issued cards to 
the visitors. On Wednesday evening the Louisiana 
Bar Association gave a dinner at Antoine’s in the 
vieux quartier, long famous for its Creole cookery. 
Thursday morning, in response to a special invi- 
tation from the State Supreme Court, the commit- 
tee called on that body. W. O. Hart, of New Or- 
leans, chairman of the General Council, introduced 
Mr. Carleton Hunt, also of that city, one of the char- 
ter members of the American Bar Association, who 
addressed the court. He made an interesting and im- 
pressive talk about his early connection with the 
organization. Chief Justice Monroe responded, com- 
mending its work. 

Friday evening another banquet was given by 
the Louisiana Bar Association at the Elks Club 
W. O. Hart presided as toastmaster. A unique 
feature of this was the fact that the toasts and an 
appropriate sentiment following each were printed 
on the cards, but not the names of those who were 
to respond. The speakers were named by the 
toastmaster without notice and the time limitation 
of three minutes was well observed 

The visitors were also taken on a boat ride 
around New Orleans’ wonderful harbor and on a 
visit to the old Ursulines convent, in the old quar- 
ter, whére they listened to a Te Deum which has 
been sung there upon every anniversary of the 
battle of New Orleans. The ladies of the party 
were entertained with luncheons, theatre parties 
and personally conducted trips through the French 
quarter and to points of historic interest. 


Women Jurors 


Just as the adoption of woman suffrage in various 
states failed to result in any startling changes, either 
in law or political conduct, so it appears as though 
the woman juror is not likely to make any notable 
change in the well known institution of the jury. At 
least that seems to be the view of the Phila. Public 
Ledger, which recently had the woman juror in that 
city under particular observation. “As might have 
been expected,” it observes, “the infusion of fem- 
ininity with the judicial machine hardly created a 
ripple in the routine of court procedure and the nov- 
elty of it will tomorrow becomextoo commonplace to 
be made the subject of comment.” 

However, while granting that the woman juror 
may not work any startlingly radical change in the 
functioning of the jury system, there is a possibility 





that in one respect, at least, women may bring an 
attitude to the jury box that may aid in the administra- 
tion of justice: in the particularly difficult cases of 
the woman defendants on murder or other serious 
criminal charges. During the period of masculine 
gallantry in the jury box the woman charged with 
such offenses has enjoyed a notable immunity. It is 
a maxim that women in social relations are the sternest 
judges of the members of their own sex, and it may 
be that in the jury box they will prove less susceptible 
in the cases above referred to than men jurors 


Cabinet Choosing 

Announcements and counter- announcements of 
the members of President-elect Harding’s cabinet are 
a reflection of the natural difficulties of getting together 
a body that will work well both individually and in 
combination. “A cabinet of all the talents” is perhaps 
the easiest thing in the world to appoint, and the most 
likely to disappoint. The President-elect would have 
no difficulty in naming any number of distinguished 
men of outstanding ability in the Republican party to 
take charge of the various departments—men whose 
appointment would probably be acclaimed as natural 
and proper by the general public. But a President- 
elect has to look ahead of the impression of the mo- 
ment to the long years of association and work, and 
therefore must make his selections with that constantly 
in mind. No man, of course, is too big for a cabinet 
job, when its vast responsibilities and opportunities 
are considered, but it may happen that an outstanding 
figure lacks the capacity for team work which is neces- 
sary to the successful functioning of cabinet officers 
It is much better for these matters to be settled before 
the appointment than afterward, as the demission of 
a cabinet officer during his term is always more or 
less unfortunate. They can, of course, be settled after 
appointment, as Lincoln showed very well in his 
dealing with Seward, but with a smaller man than that 
great secretary an after-appointment misunderstand- 
ing is quite as likely to lead to a breach as to agree- 
ment-and loyal service 


Long Terms on the Bench 


In looking over the legal news of the day, one is 
particularly struck by extraordinarily long terms 
of service of various judges upon the bench. For 
example, Chief Justice Johnson, of the Supreme Court 
of Kansas, has served thirty-six years on that trib- 
unal; Chief Justice Brown, of the Supreme Court of 
Pennsylvania, has recently retired after twenty-one 
years of service; Justice James H. Cartwright was 
recently signally honored by the bar of Illinois in 
commemoration of the twenty-fifth anniversary of 
his elevation to the Illinois Supreme Court. Even 
more remarkable is the record of Judge John Hunt, 
Judge of the Superior Court of California for the city 
and county of San Francisco, who has just retired 
after forty-one years of service. These are but ex- 
amples of the wise practice of retaining on the bench 
men of tried character and wide experience as long as 
they are content to serve. It is a fact which reflects 
credit on the fundamental common sense of the Amer- 
ican people as a whole, and goes far to make up for 
dangers which might inhere in the shorter terms of 
service of the higher judges of state courts as com- 
pared with federal courts. 
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RENT REGULATION AND HOUSING PROBLEMS 





Summary of Regulatory and Other Methods Adopted to Deal With the Difficult Situation Cre- 
ated by World-Wide Shortage of Housing Facilities 





By WALTER F. Dopp and Cart H. ZEtss 
Of the Chicago Bar 


HERE is now an acute shortage of houses 
"T throughout the world. This article deals primarily 
with the situation in the United States, but calls 
attention to steps taken in other countries to meet con- 
ditions produced by this shortage 
The prelimi: report of the United States 
Senate Committee Reconstruction and Production 
outlines the reasons for the housing shortage, and for 
the inactivity in building operations during the war 


and since its termination. This article does not deal 
with the financial, transportation, and industrial con- 
ditions which make building expensive and difficult, 
except as these conditions have occasioned legislation 
or led to suggesti for legislation. The authors of 
this article desire, however, to say at the outset that 
in their opinion ly permanent solution of the 
housing shortage is the restoration of conditions which 


will permit the truction of houses at much less 
than the present « 

The present situation has been well summed up 
by the U. S. Ser ommittee on Reconstruction and 
Production, known as the Calder Committee. 


There is 1 t that there exists a serious short- 
age of housing, not only in the great cities but in the 
smaller cities as ll, even in the far West and South, 


and that this sl has a material effect upon industrial 


growth and upon public health and morals. The total 
housing constructior ring the last four years is hardly 
equal to that of a1: al year 

Rentals have increased from 25 to 150 per cent. Four 
years ago a hous a workingman cost on an average 
about $3,000. Today the same house costs $6,000. Houses 
produced at such cost are beyond the purchasing power of 


the workingman of this country To buy such a house 
or rent it a workingman would have to pay the equiva- 
lent of a rent of at least $60 a month, instead of the $30 
a month that he is accustomed to paying 
The results of the present housing shortage have 
been well summed up by a statement sent to the Calder 
Committee by the Commissioner of Health of the City 
of New York. This statement presents the views of 
health commissioners in all cities of this country, with 
over 200,000 inhabitants, and was preceded by housing 


surveys in these cities. Part of this statement is given 


below : 

As a result of abnormal overcrowding, thousands 
of families are forced into insanitary and dangerous 
quarters. Health authorities are .powerless because it is 
impossible to vacate such premises under present condi- 
tions. This usual legal remedy is useless to cope with 


the situation It cannot be used because there are no 
other and better places to which such families can 
remove. 

Overcrowding 1 1 close contact, and has resulted 
in a marked incr n the infant death rate. The rela- 
tion of bad housing to child death is startling. Infant 
mortality is 50 1 nt higher in districts where there 
is the greatest rcrowding 

A detailed outline is presented below of legisla- 

tion enacted in tl nd other countries, with refer- 
ences to the mor portant decisions upon legislation 


in this country 
I. Government Construction 
Great Britain under its Housing and Town Plan- 
ning Act of 1919 (9 and 10 Geo. V. Ch. 35) has set 


out to build 500,000 small houses. Local authorities 
raise the money and dispense it, but the national gov- 
ernment guarantees them against the greater portion 
of the annual loss. No effort is being made to rent 
the houses for a rent sufficient to bring a fair return 
on the investment, and the government faces an 
annual loss which has been estimated at 100 million 
dollars a year for sixty years. This plan practically 
makes the public as a whole pay in part for the 
dwellings of that part of the public which occupies 
these houses. A full review of the English legisla- 
tion will be found in a recent report by Lawrence 
Veiller on How England is meeting the Housing 
Shortage (National Housing Association, 1920). 

Other European countries likewise are building 
homes for their people. 

A general review of foreign fiousing activity and 
legislation will be found in a brief of the Attorney 
General of the State of New York in the case of 
Guttag v. Shatzkin, in the Appellate Division of the 
Supreme Court. Some of the statements in this article 
regarding foreign legislation are taken from this brief. 

Massachusetts. Article 47 of the Constitutional 
\mendments of Massachusetts provides that in a time 
of emergency the providing of shelter is a public func- 
tion. Chapter 554, General Acts of 1920, of Massa- 
chusetts, authorizes a city or town in which the mayor 
or a majority of the board of selectmen proclaims that 
a public emergency exists, to acquire real property and 
provide shelter for the inhabitants. It also authorizes 
cities or towns to borrow for that purpose. This law 
was passed May 28, 1920, and will be in effect only 
until February 1, 1922. 

In connection with government construction, ref- 
erence should be made to the house construction 
activities of the United States government during the 
period of the war. This work of construction was, 
of course, undertaken during an emergency in order 
to house those engaged in the production of necessary 
war supplies. For the purpose of this paper the im- 
portant activities of the United States government in 
this connection are merely referred to, but not here 
discussed. 

II. State or Local Advancing of Funds 

Canada has a plan whereby the Dominion gov- 
ernment lends from a $25,000,000 fund to the prov- 
inces according to population. The provinces permit 
the money to be administered through municipal hous- 
ing commissions. A number of the provinces have 
also passed laws providing for the loaning of money 
to home builders. Ontario, for instance, has “The 
Municipal Housing Act” under which the munici- 
palities issue debentures guaranteed by the province. 
The maximum loan is $5,100. Soldiers and the 
widows or widowed mothers of soldiers are given a 
preference in the matter of loans. Under the Canadian 
system the houses are expected to be paid for by the 
purchasers. Several thousand houses have been 
erected under these plans. A brief statement of Ca- 
nadian experience will be found in Alfred Buckley, 
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Government Housing in Canada, National Municipal 
Review, August, 1920. 

Wisconsin. Chapter 402, Laws of 1919, provides 
for the formation of housing corporations authorized 
to acquire and subdivide land and to erect houses cost- 
ing not over $5,000. Preferred stock and common 
stock are issued. The investor buys the preferred 
stock, which pays 5%. The lessee subscribes for com- 
mon stock up to the amount of the value of his house. 
The holder of preferred stock is not unlike a mort- 
gagee, the holder of common stock not unlike a mort- 
gagor. The lessee pays on his subscription and pays 
rent. Profits go to pay off preferred stock. The mem- 
bers never acquire ownership of an individual home. 
If a lessee wants to leave, the corporation must buy 
his stock for what he has paid up. Any city or county 
is authorized to subscribe for preferred stock of any 
such corporation operating within its limits. Mil- 
waukee has advanced money under this law. 

Cooperative housing associations similar to the 
Wisconsin housing corporation exist in Pennsylvania, 
Canada, England, Belgium and Germany. 

North Dakota. Under authority of a constitu- 
tional amendment, Chapter 150, Laws of 1919, ap- 
proved February 25th, 1919, it is provided that the 
State of North Dakota shall engage in the enterprise 
of providing homes for residents of the state, and to 
that end there is established The Home Building As- 
sociation of North Dakota, which is administered by 
the Industrial Commission. 

Prospective home builders deposit money with 
the Association and receive interest not to exceed 6%. 
When the home builder has 20%, the state through 
the Association advances 80% of the building cost 
and builds the home. It can acquire property by pur- 
chase or eminent domain. The rate of interest on the 
loan is fixed by the Industrial Commission but must 
not exceed 6%. The act provides for “homes” and 
“farm homes,” the former being in or near a city, 
the latter including barn, outbuildings and land. $5,000 
is the limit on “homes” and $10,000 on “farm homes.” 

South Dakota. A special session of the legis- 
lature held in June, 1920, provided by joint resolution 
for the submission at the next general election of an 
amendment to Article XIII of the Constitution of 
South Dakota whereby “the state may establish and 
maintain a system of credits for assisting in the build- 
ing of homes by the people of the state and therefor 
may loan money and extend credit to the people of 
the state upon real estate security, ” (See 
Chapter 35 of Laws passed at the Ist and 2nd special 
sessions of the Sixteenth Legislature of the State of 
South Dakota). This constitutional amendment was 
approved by the voters in November, 1920, but no law 
has yet been passed in pursuance of it 

A full review of governmental activity in this 
field before the war will be found in: United States 
Department of Labor, Bureau of Labor Statistics, 
Bulletin No. 158. Government Aid to Home Owning 
and Housing of Working People in Foreign Countries 
(Washington, 1915). Reviews of what has been done 
in this and other countries to aid home owning in cities 
and in the country (independently of the present 


emergency) will be found in the Illinois Constitutional 
Convention 
1919). 
III. Tax Exemptions and Similar Measures 
(a) New York. 
1920, authorizes a county, 


Bulletins, Nos. 13 and 14 (Springfield, 


Chapter 949, of the Laws of 
or a city, village or school 








district to exempt from taxation for local purposes, 
until January 1, 1932, new buildings therein, planned 
for dwelling purposes, if commenced before April 1, 
1922, and completed within two years. 

Chapter 946, Laws of 1920, makes the bonds of 
the land bank of the State of New York legal invest- 
ment for the sinking fund and trust funds of the State 
of New York. 

New York also has excluded new buildings from 
the operation of the new rent laws. 

(b) New Jersey. Chapter 355, Laws of 1920 
exempts new improvements for dwelling 
from all taxation for five years from October 1, 
if erected prior to October 1, 1922. 

(c) Exemption from Federal income tax of in- 
come from real estate mortgage loans has been pro- 
posed in a bill by Senator Calder of New York. There 
is also the “Calder-Nolan” Federal Building Loan 
Bank Bill which provides for a system of Federal 
Building Loan Banks by districts, in which the local 
Building and Loan Associations may become members 
The members may deposit their real estate mortgages 
with the district bank (no mortgage to exceed $10,- 
000) and obtain a loan up to the amount of 80% of 
the mortgage securities so deposited. The district 
bank would issue 442% debentures which are to be 


purposes 


1920, 


““ 


exempt from all taxation. The practical result of the 
law would be to make more elastic the lending power 
of Building and Loan Associations. 
IV. Regulation of Rentals 
(a) Rental Commissions. 
District of Columbia. Ball Rent Law, Act of Oc- 


tober 22, 1919, 41 Statutes at Large 298, Federal 
Statutes Annotated, 1919 Supplement. This act pro 
vides for a commission with power to regulate the 
rental and the matter of service in connection with the 
letting of dwelling premises, business property and 
hotels. It also provides that a tenant may not be 
evicted so long as he pays the rent fixed by the com- 
mission unless the owner himself or a bona fide pur- 
chaser from the owner wishes to occuvy the premises 

The act was held unconstitutional in a rather un- 
satisfactory decision (in which two justices concurred 
and one dissented) by the Court of Appeals of the 
District of Columbia. Hirsch v. Block, 267 Fed. 614, 

18 Wash. L. Rep. 378. A writ of certiorari to review 
this case was denied by the Supreme Court of the 
United States in Block v. Hirsch, 41 Sup. Ct. Rep. 13, 
but the issue of constitutionality is expected to be de- 
cided on its merits by the United States Supreme Court 
early in 1921. 

Wisconsin. Chapter 16, Laws, Special Session, 
1920, effective June 9, 1920, gives to the railroad com 
mission of Wisconsin the power to fix reasonable rents 
in any city in any county having a population of two 
hundred and fifty thousand or over. Under its terms 
the act is only applicable to Milwaukee County. Those 
administering this legislation feel that it has worked 
out advantageously in that county, and an effort may 
be made in 1921 to have the law extended to all cities 
of the state. 

New South Wales. Legislation of 1915 created a 
“Fair Rents Court,” and gave it authority to determine 
rentals. An interesting review of the experience of 
New South Wales will be found in an article by H. V 
Evatt, A Fair Rent Experiment in New South Wales, 
Journal of Comparative Legislation and International 
Law, January, 1920. 


South Africa. By legislation of 1920 rent boards 
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were created with similar powers to those in New 
South Wales. 

Discussions of the constitutional aspects of rent 
regulation by commissions will be found by Henry H. 
Glassie, The Regulation of Rents, 7 Virginia Law 
Review, 30 (October, 1920); John H. Wigmore, A 
Constitutional Way to Reach the Housing Profiteer, 
Illinois‘Law Review, January, 1921; 91 Central Law 
Journal, 459 (Dec. 24, 1920). For a review of legis- 
lation during the war reference should be made to 
Edward L. Schaub, Regulation of Rentals during the 
War Period, 28 uurnal of Political Economy 1, 
(January, 1920.) 

(b) By restrict 

District of Columbia. The Saulsbury Resolution, 
40 Stat. at Large, 593, passed May 31, 1918, prohibited 
eviction so long as the tenant paid the rent and behaved 
himself, unless the premises were required by the land- 
lord or a bona fide purchaser for occupation while in 
government emp leld unconstitutional by Dis- 
trict of Columbia of Appeals, in Willson v. 
McDonnell, 265 Fed. 432 

New York hapter 137, Laws of 1920, as 
amended by Chapter 948, authorizes a stay of a war- 
rant in summary dispossess proceedings for not over 
twelve months in the discretion of the court. As 
amended the law applies only to Buffalo and Roch- 
ester. This law does not apply to new buildings 
and expires November 1, 1922. 

Chapters 942 and 947, Laws of 1920, provide that 
there shall be no summary dispossession (942) or 
eviction (947) where the tenant holds over after the 
expiration of his term unless the landlord proves him 
to be objectionable, or the landlord wants to occupy 
the premises himself, or wants to build a new building 
for dwelling purposes, plans for which have already 


n on eviction 


been filed and approved, or (under Chapter 942) sells 
the building to a tenants’ co-operative owning corpora- 
tion. These laws do not apply to new buildings, and 


they expire November 1, 1922. 

Chapter 945, Laws of 1920, makes it a defense to 
a proceeding to dispossess for non-payment of rent, 
that the rent is unjust and unreasonable and the agree- 
ment is oppressive. If this defense is interposed the 
landlord must within five days file a bill of particulars 
showing full facts with regard to his investment and 
operating costs from which the court may determine 
the reasonableness of the rent. The law does not 
apply to new buildings and expires November 1, 1922. 

The following decisions relate to this legislation: 

Kuensli v. Stone, 112 Misc. 125. Decision by Ap- 
pellate term of the 2nd Department. Opinion by Mr. 
Justice Kelby concurred in by Justices Clark and 
Cropsey upholding the constitutionality of Chapter 
137 as a valid exercise of police power. 

H. D. H. Realty Corporation v. Murphy. N. Y. 
Law Journal, October 16, 1920. Mr. Justice Mullan 
in the Supreme Court held that Chapter 942 did not 
apply to a case where a final order had been entered 
but had been stayed under Chapter 137; that this was 
not a pending proceeding. This opinion has been up- 
held by the opinion of the Appellate Division of the 
Supreme Court in the First Department rendered De- 
cember 24, 1920 (N. Y. Law Journal, December 29, 
1920) but the court entered judgment contrary to its 
opinion in deference to the prior contrary decision of 
the Second Department in People ex rel. Rayland 
Realty Co. v. Fagan (N. Y. Law J., Dec. 20, 1920). 

People ex rel Wasserman v. Fagan, N. Y. Law 
Journal, October, 18, 1920. Mr. Justice Faber held 


not only that Chapter 942 applied to a case where a 
final order had been entered and-stayed, but also that 
the law is constitutional. 

The constitutionalty of Chapter 942 has been 
definitely upheld in several quite recent cases of the 
Appellate Division of the Supreme Court. People ex 
rel. Brixton Operating Corporation v. La Fetra, de- 
cided December 24, 1920 (N. Y. Law Journal, Janu- 
ary 3, 1921), People ex rel. Durham Realty Corpora- 
tion v. La Fetra, decided December 24, 1920 (N. Y. 
Law Journal, January 3, 1921), People ex rel. H. D. 
H. Realty Corporation v. Murphy, ‘decided December 
24, 1920 (N. Y. Law Journal, December 29, 1920). 

Guttag v. Shatzkin, N. Y. Law Journal, October 
20, 1920. Mr. Justice Finch upheld the constitution- 
ality of Chapter 947. His decision, however, has been 
recently reversed by the Appellate Division with one 
dissent. (New York Law Journal, Dec. 27, 1920). 

Heyman v. Osterweis, N. Y. Law Journal, No- 
vember 3, 1920. Mr. Justice Hotchkiss held Chapter 
947 unconstitutional. The case was decided without 
brief or argument. The defendant’s attorney was rely- 
ing on the decision in Guttag v. Shatzkin, a decision 
in the same judicial department. The court refused 
an adjournment in order to permit the defendant 
properly to argue the case, and the defendant settled 
the case. The court suggested that even assuming 
that the business of leasing is charged with a public 
interest and is therefore subject to the police power, 
nevertheless the ac. is void because it prevents the 
landlord from discontinuing the business of renting 
and thus ending the power to regulate him. The court 
did not discuss the bearing on this question of the 
fact that the legislation is to be in effect only until 
Noversber 1, 1922. 

Brandt & Co. v. Weil, New York Law Journal, 
November 1, 1920. Mr. Justice Mullan expressed the 
opinion that Chapter 947 was unconstitutional. 

Massachusetts. Chapter 577, General Acts of 
1920, permits the court in summary proceedings for 
possession where the tenancy has terminated without 
fault of the tenant, to grant a stay where the tenant 
shows that he cannot find suitable premises elsewhere, 
the stay to be for not to exceed six months in the dis- 
cretion of the court. Pending the stay the tenant must 
deposit in court the reasonable rental determined by 
the court. This act expires February 1, 1922. 

New Jersey. Jersey City passed so-called “rent 
ordinances’ which provided that the landlord must 
notify the city as well as the tenant in case of proceed- 
ings to evict, whereupon the city was authorized to 
use its funds to defend the tenant against the landlord. 
These ordinances were held void by the Supreme 
Court of New Jersey in the case of Charles Stell vs. 
The Mayor and Aldermen of Jersey City, 111 Atl. 
274. 

Wisconsin. At the special session of 1920 (Chap. 
28) a law was passed, applicable only to Milwaukee 
County, which provides that: “In any action of un- 
lawful detainer where a judgment of restitution has 
been rendered in favor of the plaintiff, the court or 
judge thereof may stay restitution for such period 
as the court or judge in his discretion may deem neces- 
sary to accomplish justice.” The court has authority 
to determine the rental to be paid during the continu- 
ance of the stay. 

Baltimore. Under constitutional power of mu- 
nicipal home rule, the City of Baltimore by ordinance 
of October 17, 1919, gave discretion to the court to 

refuse to grant a warrant of ejectment in certain cases 
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for the dispossession of tenants if the court is of the 
opinion that such attempted ejectment “is solely for 
the purpose of profiteering or speculation.” Prior to 
the enactment of this ordinance, the City Solicitor of 
Baltimore had given a written opinion that an ordi- 
nance of this character would be valid. The text of 
this opinion may be found in 50 Chicago Legal News, 
411 (July 25, 1918.). 

Great Britain. English legislation of 1915 (5 and 
6 Geo. V. Chap. 97) restricts the increase of rent of 
small dweélling houses, and prevents eviction unless 
the tenant misbehaves, or the premises are required 
for the use of the landlord, or there is other ground 
satisfactory to the court. This legislation was ex 
tended in 1919 (9 Geo. V. Chap 7), and was amended 
later in 1919 (9 and 10 Geo. V. ( hap 90). 

New English legislation was enacted in 1920 (10 
and 11 Geo. VY, Chap. 17), which to some extent re- 
laxes the prohibitions of previous laws and permits 
gradual imereases of rent during a three year period 
An outline of this legislation will be found in the re 
port by Lawrence Veiller on How England is meeting 
the Hotising Shortage. An interesting review and 
criticism of English rental legislation will be found in 
55 Law: Journal 444 (London, December 4, 1920) 
The case of Nevile v. Hardy, 37 Law Times Reports 
129 (December 10, 1920) indicates that under the 
legislation Of 1920, the presumptions are strongly 
against the landlord in eviction cases 

New Zealand. Similar legislation was enacted in 
New Zealand in 1918 (10 Geo. V., No. 32). 

Spain. By royal decree in 1920, leases were ex- 
tended without alteration of rent except in accordance 
with rates of increase permitted by the decree. 

(¢c) By defenses to actions for rent. 

New York. Chapter 944, Laws of 1920, makes 
it a defense to an action for rent that the rent is un 
just and umreasonable and the agreement under which 
it is sought to be recovered is unreasonable. Where 
it appears that the rent has been increased over the 
rent aS it existed one year prior to the time of the 
agreement under which the rent is sought to be re- 
covered, stich agreement shall be presumptively unjust, 
unreasonable and oppressive. The landlord is required 
to file a bill of particulars as to his investment, cost 
of operation, etc., the same as under Chapter 945. 
Chapter 944 is an amendment of Chapter 136 of the 
regular 1920 Session Laws, which made a 25% .in- 
crease presumptively unreasonable, but which was 
found to be generally misunderstood. This act does 
not apply to new buildings and is to be in effect only 
until November 1, 1921. 

The following are some of the decisions that have 
been rendered as to Chapter 944: 

78th Street & Broadway Co. v. Rosenbaum, 111 
Misc. 577. 

Constitutionality upheld by Mr. Justice Spiegel- 
berg. Held not retrospective 

Paterno Investing Corporation v. Katz, 112 
Misc. 242. 

inion by Mr. Justice Lehman to same ef- 
fect as 78th & Broadway case. Decision affirmed with- 
out opinion by Appellate Division 

Edgar A. Levy Leasing Co., Inc. v. Siegel, decided 
December 24, 1920. (N. Y. Law Journal, December 30, 
1920). Decision by Appellate Division of the Supreme 
Court upholding the constitutionality of Chapter 944 

Massachusetts. Chapter 578, General Acts of 
1920, is similar to Chapter 136, New York, Laws of 


1920, before it was amended by Chapter 944. It 
provides that unjust, unreasonable and oppressive 
agreements for rent shall be unenforceable and makes 
a 25% increase presumptively unreasonable. The law 
is to be in force only until February 1, 1922 

(d) By anti-profiteering legislation 

Vaine. Chapter 256, Laws 1919, provides that: 
“Whee«ver demands or collects an unreasonable or un 
just rent or charge, taking into consideration tl 
market value of the property at the time, with a 
turn thereon, or imposes an unreasonable or unjust 
term or condition, for the occupancy of any building 
or any part thereof, rented or hired for dwelling pur- 
poses, shall be punished by a fine of not more than 
One Thousand ($1,000) Dollafs or by imprisonment 
for not more than one year, or by both such fine and 
imprisonment.” 


» actual 


fair re 


V. Readjustment of Other Landlord and 
Tenant Laws 


(a) Length of notice to quit. 

Massachusetts. Chapter 257, 
1919, as amended by Chapter 538, General Acts of 
1920, provides 30 days notice in case of tenancy a 
will. 

New Jersey. Chapter 340, Laws of 1920, pro- 
vided for three months notice to terminate a 
from month to month or where no term is agreed 
upon, or where the tenant holds over with the land- 
lord’s consent. It also prohibited termination Of a 
tenancy between October 1 and May 1. This act was 
held unconstitutional in Zweig v. Tiffany, it 
lantic 263, on grounds having to do with the scope of 
the District Court Act to which it was an amendment 
rhereupon Chapter 357, Laws of 1920, was passed, 
which is similar to that part of Chapter 340 requiring 
three months notice to terminate, and cures the defect 
in the earlier act. 

Wisconsin. By act of the special session of 1920 
(Chap. 15) two months notice in writing is required 
for termination by the landlord of a tenancy at will 
or by sufferance. 

(b) Appeals in ouster proceedings. 

New York. Chapter 943, Laws of 1920, makes 
provision for stay of issuance and execution of war- 
rant for possession pending appeal. 

(c) Repeal of penalty for holding over 

New York. Chapter 138, Laws of 1920, does 
away with penalty for holding over. 

(d) Legislation relating to heat, water and other 
service called for by lease. 

New York. Chapter 951, Laws of 1920, makes it 
a misdemeanor for a lessor, agent, manager, super- 
intendent or janitor of any building to fail inten- 
tionally or willfully to furnish hot or cold water, heat, 
light, power, elevator service, telephone or any other 
service or- facility, if called for by the lease. 

Massachusetts. Chapter 555, General Acts of 
1920, is similar to the New York law as provided in 
Chapter 951, New York Laws of 1920. 

(e) Legislation relating to the rental of houses 
to families with children. 

New Jersey. Chapter 193, Laws of 1920, penal- 
izes refusal to rent or lease to any person because the 
family of such person includes children under four- 


General Acts of 


teen years of age, and also any agreement in a lease 
rendering such lease null and void upon the j 
any child. 

Illinois. Since 1909 Illinois has had legislation 
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Landlord and Tenant Laws, 43 Bench and Bar 156 
(November, 1920); E. J. Lauer, Rights of Landlord 
and Tenant as affected by recent legislation in the 
State of New York, 43 Bench and Bar 103 (March, 
1920). See also 53 Chicago Legal News 26 (August 
19, 1920). 

The most important judicial determinations under 
the New York rent laws are the unanimous decisions 
of December 24, 1920, by the Appellate Division of 
the Supreme Court in the First Department. The 
New York Law Journal of December 29, 1920 sums 
up these decisions as follows: 

The substance of the holdings is that the state 
legislature had ‘the right to withdraw, by repealing or 
suspending, the rem@dy by summary proceedings, in 
whole or in part, so long as it left the landlords an ade- 
quate remedy for the recovery of the possession of their 
real property, and the landlords have been left with an 
adequate remedy, since the statute enacted at the same 
extraordinary session of the legislature (Laws of 1920, 
Chapter 947) which attempts to take away the remedy 
by common law ejectment, is void and unconstitutional. 
See opinion in Guttag v. Shatskin (N. Y. Law Journal, 
December 28, 1920). 

The result of the decisions of December 24, 1920, 
is that Chapters 942 and 944 are valid and Chapter 
947 invalid. The final decision of the New York 
Court of Appeals upon the validity of these laws will 
be awaited with interest. 

In the case of Marcus Brown Holding Co., vs. 
Feldman decided December 15, 1920, by the United 
States District Court for the Southern District of 
New York (reported in N. Y, Law Journal, December 
20, 1920), Chief Justice Hough speaking for himself 
and two other judges expressed the view that the 
New York laws are constitutional. The court em- 
phasized the emergency character of the legislation 
and said: 

Should it be shown hereafter that the reason for 
the laws had in fact passed, questions may arise, not now 
before us and as to which we do not wish to seem to 
foreclose discussion 

Use of Public Funds in Aid of Housing 

During the war the Federal Government em- 
barked upon large projects for the housing of those 
engaged in war work. No suggestion has yet been 
made that the federal government should itself em- 
bark upon the enterprise of building houses in time of 
peace, or that it should advance money to public bodies 
or private organizations in aid of housing construc- 
tion. It has been suggested in this paper that England, 
Canada and some other countries are actually em- 
ploying public funds in this manner, and there is prob- 
ably no constitutional reason why the United States 
Government might not embark on such an undertak- 
ing, if this were desired. 

Legislation permitting state or municipal use of 
funds for building houses or in aid of nousing con- 
struction, is of doubtful validity in states which do 
not have constitutional provisions expressly authoriz- 
ing it. The legislature of Wisconsin has, without ex- 
press constitutional permission, authorized its cities 
to invest funds in aid of housing construction. Consti- 
tutional provisions in North and South Dakota have 
expressly authorized state activities in the field of 
home building, the states advancing the money to 
private individuals or to organizations of such in 
dividuals. Federal farm loan legislation and similar 
legislation in some states give financial aid in the pur- 
chase of farm properties. In Massachusetts, under 
the Opinion of Justices, 155 Mass. 601, and Opinion 
of the Justices, 182 Mass. 605, it seemed quite clear 
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that no power could constitutionally be vested in the 
municipalities of that state to enter into the fuel 
business or into other activities which had commonly 
been regarded as more definitely ones of private enter- 
prise. The view of the Massachusetts Court was 
based on the ground that the use of money for such 
purposes did not constitute a public purpose. The 
Massachusetts Constitutional Convention proposed, 
and the people in 1917 adopted, a constitutional amend 
ment providing that 
The maintenance and distribution at reasonable rates 


during time of war, public exigency, emergency or dis- 
tress, of a sufficient supply of food and other common 
necessaries of life and the providing of shelter, are 


public functions, and the momwealth and the cities 
and towns therein may take and may provide the same 
for their inhabitants in such manner as the general 
court shall determine. 
There had previously been adopted in Massachu- 
setts in 1915 a constitutional amendment as follows: 
The General Court shall have power to authorize the 
Commonwealth to take land and to hold, improve, sub 


divide, build upon and sell the same, for the purpose of 
relieving congestion of population and providing homes 
for citizens: Provided, however, that this amendment 
shall not be deemed to authorize the sale of such land or 
buildings at less than the cost thereof 


Under this authority, and under express consti- 
tutional authority in North and South Dakota, it is 
municipalities may 


of course clear that the state or its 
do something by direct means in aid of the housing 
shortage. On the other hand, where state consti- 
tutions do not expressly permit such action by the 


state or its municipalities, courts are likely to hold 
that the use of public money for such purposes is not 
a proper public purpose, and is therefore unconsti 
tutional. Attention should also be called to the fact 


1 


that many state constitutions still further limit by ex 
press provision the powers of the states and of the 
municipalities to loan or to contribute in aid of hous- 
ing enterprises. For example, the Constitution of I 
linois provides that: 


The state shall never pa isstime become respon 
sible for the debts or liabilities manner give 
loan or extend its credit t yr in aid of any public or 
other corporation or as ation or individual (Article 4 


Section 20), 
[he Constitution of Illinois further provides that: 


No county, city, town, township or other municipality 
shall ever become subscriber to ¢! pital stock of any 
railroad or prwate corporation or make donation to or 
loan its credit in aid of such corporati 


Constitutional provisions such as this, and such 
provisions exist in a number of states, may prevent the 
giving or loaning of state or municipal aid to housing, 
without express constitutional amendments 

Exemptions from Taxation 

In New York legislation now permits exemp- 
tion from municipal taxation of houses built during 
a certain period. In the State of Pennsylvania legis- 
lation is now being urged which will materially reduce 
the tax on buildings or improvements, for the purpose 
of encouraging the constructio1 Proposed 
federal legislation introduced by Senator Calder con 
templates the exemption from federal income taxa- 
tion of mortgage loans in certain cases, and of secur- 


n of houses. 


ities based upon mortgage loans 

lor the State of New York there is probably no 
doubt as to the constitutionality of exemptions from 
taxation such as have been provided by legislation 
The tax provisions of the constitution of New York 
are broad and leave a wide discretion to the legislature 
of that state. The constitution of Pennsylvania, how- 
ever, does not leave such a broad discretion, although 


1 
he classification of subjects of 


it expressly permits t 


taxation. This constitution also expressly enumerates 
the classes of property which may be exempted from 
taxation and forbids the exemption of other clas 
However, the proposed Pennsylvania legislation does 
not proceed upon the basis of exemption, but rather 
upon the basis of classification. 

In the State of Illinois (and in probably the 


ses 


greater number of states) encouragement in the con- 
struction of houses, either by tax exemptions or by 
the lower taxation of new dwellings, is out of the 
question. Under the constitution of Illinois (and 


those of many other states) a rigid rule is laid down 
for the uniform taxation of property upon the | 
valuation, and this rule of taxation as laid down in II 
linois and in a number of other states, applies equally 
both to state and local taxation. With such consti 
tutional provisions it is out of the question to enc 
age building through exemptions from state or loca 
taxation. Iso | 


f 


In this connection attention should .also be 


called to the fact that in Illinois and in some other 
states, constitutions are so difficult to amend, that any 
relief through tax exemptions or variations in taxa 
tion to be brought about through constitutional chang 


would be too long deferred. 


The power of Congress to exempt certain type 
of securities from federal income taxation, or to 
authorize the creation of a Federal Home Loan Banl 


with securities exempt from taxation, seems unques 
tioned. The bills introduced by Senator Calder in 
the United States Senate appear not to be open 1 
constitutional objection 
Rent Regulation 

Congress for the District of Columbia, and th 
legislature of Wisconsin for Milwaukee County, de 
finitely provide for the regulation of the rate o 
rentals by commissions. For Milwaukee County this 
power of regulation has been vested in the Railt 
For the District of Columbia a specia 
commission was created. Although the District of 
Columbia legislation has been held unconstitutional | 
the Court of Appeals of the District of Columbia, the 
Wisconsin legislation has apparently not been passe 
upon by the courts 

Legislation in Massachusetts and in 
proceeds substantially upon the same ground as 
legislation for the regulation of rents throug 
commissions. To make an increase of over 25 pet 
cent prima facie unreasonable and to permit a tenant 
to remain in possession although the landlord 
not desire him, is substantially equivalent, from the 
standpoint of constitutional power, to the regul 
rentals in a more direct manner. In New York wh 
practically amounts to a regulation of tl 
rental is established through leaving to the court 
termination as to whether increases are reaso1 


Commission. 


» TT nol 


j 





unreasonable. Legislation of this sort must obtai 
its justification substantially upon the same basis as 
the legislation for the District of Columbia 1 the 
legislation of Wisconsin. Mr. Aron in the Cornell 


Law Quarterly urges that courts of equity have in 
herently, without legislation, a power to determine t! 
reasonableness of contracts for rental and substanti 
to fix rentals, on the ground that contracts entere 
into between landlord and tenant in the present emer 
gency are practically entered into under dut and 
may be relieved from under the general powers of 
court of equity. This argument involves a decided 
extension of the powers of courts of equity, and it ts 
doubtful whether a court would take such a view 

The constitutional arguments in support of regulat 
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ing rentals by « ission have been “urged by Mr. 
Henry H. Glassie in the Virginia Law Review and 


' 


by Dean John H. Wigmore in the Illinois Law Re- 
view. Most of tl ses cited in support of commis- 
sions for the regulation of rental do not directly apply, 
but merely support by analogy the governmental 
power to regulate matters which have become of 
great importance It has been 
urged that in an emergency such as we now face with 
respect to housing, the regulation of rentals becomes 
a matter of great ic importance similar to that of 
regulating pt In support of 
this view it n rged that the regulation of inns 
and innkeepers goes far back in the history of English 
law, and that the determination as to what are public 
utilities is a matter ich changes with changing econ- 

It may be that the regula- 


omic and social conditions 
tion of warehouses would not have been supported in 


he public at large 


iblic service corporations 


earlier days, but tl se of Munn v. Illinois (94 U. S. 
113) was entirely rect in its view that the regula- 
tion of warehouse their rates becomes properly 
a matter of governmental power when warehouses 
ire so situated and their business so organized as to 
become largely i] tter of public monopoly. 

Against the theory that rentals may properly be 
regulated, upon logy to public utilities, it may be 
urged that the | of public utility regulation is 
largely tha f pe inent monopoly That is, the 
regulation of the of public utilities may to some 
extent be justified upon the ground that the public 
utility is of such a character that the commission regu- 
lates both for the protection of the utility and for the 


protection of th If the public utility is es 
tablishing or seeking to maintain rates that are too 
high, in view of le circumstances, the government 
through commissions may and does regulate the rates 


of charge, in order to reduce them. However, when 
the rates fixed for h a utility are too low, in view 
of all the circumstances, the government also regulates 
them in the interest of the utility. Increases in rates 
to the advantage of the utilities themselves have been 
the natural consequence of public regulation during 
the past few yea vhen all costs of operation have 
been great. The t here made is that public regula- 
tion of public results both in the protection 
of the utility, when its rates are too low, and in the 
protection of the public, when the rates are too high 
It may be urged tl houses are not-capable of.regula- 
tion in this manner. When houses for dwelling pur- 
poses are too fe is quite clear that public regula- 
tion (if constitutional) may result in keeping down 
rentals, that is in the protection of those desiring 
houses as against’ the landlord. On the other hand, 


when houses bec sufficiently numerous to meet 
the public demand, or when there are more houses than 
actual needs of those desiring 
ult to see how any method of 

wv maintain or increase rentals, in 


necessary to meet 
to rent houses 
public regulation 


order to obtain for the landlord a return upon the 
whole investment h he has made in an earlier 
period. That is, dwelling premises do not have such 


hat any degree of public regu- 
lation may in fact itain rentals as against the nor- 
mal operation of and demand, when the sup- 
ply equals or is greater than the demand. In this 
gs is pretty clearly 
wdinary public utility situation 

f rents need not be al- 
analogy of rentals with public 
t fire insurance rates for 


a monopoly chara 





respect the regulation of dwelli 
not analogou 


However, the regu 
together based uy 


1.4: 
ation oO 


llation of 


utility rates. The reg 





example is not justified in the same manner as that 
of public utilities. (German Alliance Insurance Com- 
pany 7. Lewis, 233 U. S. 389.) Governmental power 
extends generally to what is necessary for the protec- 
tion of the public. Certainly the police power of the 
state is a broad and continuing power which may be 
employed to as great an extent for public protection 
in other fields as in that of public utilities. The analogy 
of the regulation of inn-keepers, which began early 
in the development of English law, may here be of 
value. The early development of English law wita 
respect to innkeepers was chiefly concerned with com- 
pelling service to all comers, rather than with respect 
to the matter of price; but English law in its early de- 
velopment regulated the price of many things, because 
of the possibility of abuse in connection with prices 
Recent federal legislation of a war-time character fur- 
nishes an illustration of price regulaticn. The chief 
regulation, however, of innkeepers in English law wa- 
based perhaps more upon the monopoly feature than 
upon the effort to control the charges of innkeepers 
Under the early modes of travel the service of an inn- 
keeper was equally as essential to the traveling public 
as are now the services of railroads and Pullman cars 

It must of course be borne in mind that a legisla- 
tive declaration cannot make a public utility out of 
something that is not so, and cannot establish finally 
the law upon the subject if the courts feel that the 
public necessity or public interest are not sufficient to 
justify the legislation enacted. The view has been 
taken by the Court of Appeals of the District of 
Columbia that legislation for the regulation of rentals 
is not a proper exercise of governmental power, and 
this matter will have to be finally decided by the 
Supreme Court of the United States. The determina- 
tion of the United States Supreme Court must neces- 
sarily be based upon the due process of law clause of 
the Fifth Amendment, which is applicable to federal 
legislation, but the language of which is identical with 
that of the Fourteenth Amendment limiting the states 
in the same manner. If therefore, the United States 
Supreme Court should decide against the validity of 
the District of Columbia legislation, this will destroy 
the possibility of such legislation for the entire country 
If the United States Supreme Court should decide in 
favor of the District of Columbia legislation, this 
leaves the question of constitutionality in any particu- 
lar state to be decided by the highest court of that 
state, upon the basis of state constitutional provisions 
substantially identical with the limitations upon the 
states contained in the Fourteenth Amendment. of the 
Federal Constitution. In the decision of such an issue 
by the state court as to the mterpretation of the 
language of the state constitution, such state court will 
naturally be to*a great extent influenced by the de- 
cision of the United States Supreme Court. 

In connection with the subject of regulation of 
rentals it is proper to refer to the recent opinion of 
Judge Baker in the case of the American Coal Mining 
Company v. The Special Coal_and Food Commission 
of Indiana. In this case Judge Baker said: 

Take the case of the lender making a loan to a man 
at usurious interest. Now what is a loan? A loan is 
really a sale. Title passes at once. Money is a com- 
modity. Bankers buy and sell money. Now, here is 
one line of business that never has depended, as a basis 
for control, upon the power of eminent domain, or a 
public service. It is a private business. Nothing could 
be more private than the pawnbroker’s business, and yet, 
from time immemorial, it has been unquestioned that the 
power existed to regulate that business ‘by fixing the 
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that enacted 


in the state of Maine, seeks primarily to 
present situation the principles of anti 
tion, and to penalize the charging or 
“an unreasonable or unjust rent or char 
Investigations such as those being 
the Lockwood Commission in New Yorl 
are being recommended by the Illinois 
Building Commission, may do a great dea 
age the construction of houses It is 
true that at the present time there are 
and agreements which restrict building 
crease the cost of such building as 
Such combinations and agreements are, 1 
extent, within the provisions of present fe 
state anti-trust legislation, but special leg 
vestigations may do a great deal to bring « 
ind to weaken or destroy such combinat 
Much of the legislation reviewed ii 
aimed at the actions of profiteering land! 
undoubtedly true that rental advances 
cases been justifiable in recent years, | 


I 


) 
of operating multiple dwellings. Sul 


increased cost of construction. and 


of rental have therefore been a matt 


necessity However a number of 


vill take unfair advantage of a 
een true of the landlord class 
ars. Restrictive legislation of 

icter may be necessary not merely 
tenant but also to protect the landlord 
competitors in his own group 

It is clear, howeve # that restrictive 
no tendency to encourage building, and 
respects the tendency of such legislatic 
courage the investment of money in buil 
tion 

Investments in railroads and public 
juite evidently been discouraged by un¢ 
the extent of state and federal regulati 
result necessarily presents itself 
legislation has to some extent been ena 
there is uncertainty as to what degre¢ 
may in future be imposed 


isa long time investment, except so ! 


Investn 
done by the purely speculative buildet 
is uncertainty in a particular field, mn 
manent investor nor the speculat 
to risk his money 

The almost certain loss In 
vhich will before many years acct 
now at a time of extremely high prices 
regardless of regulation of rentals. act 
omplete deterrent of building 1 
[f this is true, rent regulation as constitu 


tion of new building becomes less signif 


situation makes evident, howevér, the 


sort of alleviating legislation for the 


pending the reduction in the cost of 
consequent resumption of building oper 
however, be borne 


discussions it should, 
for this country, at least, the solution of 
problem must come through the building 
private enterprise, and legislation for tl 
of rentals must necessarily be looked up 
1 temporary measure, the lesser of tv 

were, and something to be done av 


earliest possible mament 
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interested in 
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A Bill to create a Dey 
authorize appropriations 
partment, to authorize th: 
to encourage the States in 
of education, and for other 


the subjec 


prov ision 5 


also 


I have 
Labor of the Sixty 


tioned bill and the 
seeks to introduc« Phe 
which I have considered m 
as follows: 


States, no power has been 
to regulate or 
States. 


contro 


politics, with the danger 
educational policies and c 
to control the patronage of 
interest of the political D 


direct or indirect 
centralization and standardi 


all probability prove to be 
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studied tl 
hearings before the Committ 


number of publications discus 


1. Under the Constitut 


5. The tendency of fed 


contro W 


such centralization and stat 
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t ucation, | have 
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I t'tled 
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t said 
t 1 support 





tte Kducation and 
( Ss wel S a 
5 bove met 
I T cy tl t { 
| | the ubtect 
r iriZe 
the United 
( ted to Congress 


That subject was left within the exclusive 


domain and governmental du 1 responsibility 
of the several States, and Co ss cannot const 
tutionally seek directly o1 to regulate or 
control education in the State out violating 
the reserved rights of the St 1 the fund 
mental principle of local self-government 

2. The provisions of th h-Towner Bil 
would, in my judgment, in volve at 
tempt at interference in th: iffairs of the 
States, and the policy of ‘ ederalization of 
education once established ] 1 te o 
tation and demand for il amendment 
in order to vest in Congress te l recti 
power of centralized supervi d. control 

3. Any such increase leral power and 
diminution of state authorit sibility and 
duty would be prejudicial t t interests 
the Nation and of the States 

4. The creation of a executive depart 
ment to be known as tl ) nt of Educ 
tion, with a Secretary of | n as the h 
thereof and as such a mem the Preside S 
Cabinet, would bring the sul education into 


Ss 
Rael pursued effort 
department in the 
‘ ‘ n power 
nterterence and 
} towards tl 
] + 
educatior 
' 
not lv to 


the public school system e independent 
and satisfactory operatio1 <isting privat 
schools, including those m 1 by various 
religious denominations for t se especially 
of securing to the younger cl f the country 
the benefit of adequate relig ti ng as well 
as secular education 

It is generally concede t er the Cor 
stitution of the United States the subject and con 
trol of education are at present lisputablv witl 
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the exclusive domain of the Stats 


many oO! the advocates of federal si 
States insistently repudiate any int 
fering with the control of the States 
cates may 
they 


and interference can be 


believe, as I | 
do, that the*movement for fe: 


sincere ly 


permanent 
financial and advisory aid, and 
checked so as prevent any 
constitutional 


this view 


intringe! 


ights of the States 


would be to disregard al] 
practical experience 
If the States 
grants of 
bling them to increase 


hool teachers and if, if 


begin by accel 
tederal 
a the salarie 
S( 1 order to 
funds they conform to federal stan 
time come to 
larger appropriations 
undermine their i: 
responsibility and destroy 
local pride and interest in th 
cation, as well as engender a feel 
dens of loca 


+t} 


oad a ae all 
larger and 


inevitably 


se ol 


taxation and fr 
education 
shifted to the Federal Government 


connection w coul 


Federal aid without any direct 


federal advice without 
uld undoubtedly pri 
tory, and would inevitably ct 


ration actually effect 


control and 


entorcement w 





ge 


federa 


country should be now persuaded 


reess of larg 


appropriation by Cong iarg 


merely “to encourage the States 

and support of education,” it would 
before it would be 
without control had 
because of the 


urged tl 
been found to be 
ack of adequate pov 


years 


r 
ment, and, therefore, that full 
authority should be secured -1 


imendment 

\s to the dan 
seems to me to be a fair and accur 
contained i1 


Council on Education at Washin; 


y 
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11 1 
pamphlet issued | 
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te 


with the proposed Smith-Towner 
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tunds as, for exan 


rely upon the Federal 


vice or direction practically entorce 


he power to establish standar 
tionably be the most influential pret 
partment of Educa Under t S 
Bill the Department is implicitly 
[hrough its ability to withhold ap 


State plans meet with its approval 
na 


an establish minimum sta 
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principal fields of educational effort 
power to coerce through shutting ff 
constitutes in the minds of cr s of t 


prime pal dangers Standards tort 
seclusion of Washington may | 
debate or appeal upon instituti 
United States Nothing is more 


reaucratic tendencies 


And to this 
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of the retiring Secretary of the Inter 
K. Lane, in his final report to the 
February 28, 1920, that “federal cont: 





























































— 





an th MT 


en a 


wm 


FEDERAL GOVERNMENT AND EDUCATION 1 





vould be a curs¢ use the inevitable effect of the States as to their local affairs, the court did not 
federal control is 1 tandardize,” etc necessarily hold—it decided the cases without 

Interference neress in the matter of edu- oOpinion—that the amendment was not Violative of 
cation would. as it ms to me, gravely imperil the the spirit of the Constitution and the theretofore 
future integrity, it ndence and autonomy of the reserved powers of the States. The undisclosed 
States. Nothing is more essential to the perpetuity theory upon which the court upheld the amendment 
of our present systet government than the fed- ™a) have be en, and probably was, that the question 
eral prin ipl of Natior nd State each supreme ol the exercise in any particular case ot the power 
ind independent wit its allotted sphere, and the Of amendment under Article V of the Constitution 
preservation. to 1 tates of their right to local @S Of a political nature and as such was not the 
self-government e actual practice of that S"bJject of judicial cognizance, just as the court had 
right. Our Fede: tienting conti mplates and previously held that the question of whether or not 
ain tix coined e of the States as autono- 2 State constitution provided a republican form of 
mous, independent f-soverning communities, %°V¢t™mment, as guaranteed by another article of 
and this is an inset e incident to the republican the Federal Constitution, was not a justiciable but 
form of dual p ani ntended to be established a political question and was to be determined con- 
he the Founder Republic. Such a vital Clusively by the political branches of the govern- 
principle ought ; a any way eacetinad by Set But it does not follow from this conclusion 
the States be: ; temporary crisis, or because ‘#@t an amendment substantially interfering with 
of « deae foc on ; of federal funds to meet ‘He right of local self-government is not, as such, in 
ie taemenend cost senate Phe States should CoMfict with the fundamental spirit of the Consti- 


, - ete tution itself and with the theory and form of fed- 


be jealous of 


t o control a matter at- . > a : 
fecting them so vit od sald ait cee eral government that it originally established. 
with federal col ch under federalization This aspect of the subject is mentioned because 
would bé centered hington and might readily the existence of practically unlimited power of 
develop into the y and irresponsibility of amendment should warn all patriotic Americans, 
bureaucratic govet t : who believe in a federal system constituted of “an 
ie the seennt n which the Supreme Court ‘imdestructible Union composed of indestructible 
£ the United Stats inconstitutional and void tates,” that the Supreme Court cannot be looked 
the so-called ¢ r Law of Congress, the to for redress, and that the defense and preserva- 
opinion of tl , Mr. Justice Day among ton ol the right to local self-government now lie 
other things stat 17 United States 251. 275): wholly in the hands of the people, who, if they are 
ea , he cities 68 tht ee not active and vigilant, may improvidently surren- 
s as essential to the preser der or lose by default the most valuable of their 
vation of t as is the servation of the political right In criticizing the Eighteenth 
ere 2 * ae Federal Cas ane rg \mendment and its inevitable tendency to beget 
a Sot demed titania ie maid satan til other like amendments, Senator Thomas, of 
rgotten that the N s made up of States. to which Colorado, in a learned and eloquent address, deliv- 
are entrusted t f local rnment. And ered before the New York State Bar Association at 
o them and to t le the powers not expressly its annual meeting last February, well said that 
potting ( Rad . Wall. 71 x. Wis ones “history warns us that the first step toward funda- 
e'the States 1 ie purely internal affairs mental change leads inexorably to another, and yet 
y such lav ‘to the local authority is another, until the great transformation is finally 
inherent a d surrendered to the general realized, or violently prevented.” 
hed im et Gliete — Mt. Chick Tastice lf the \merican peopie now permit the ap- 
Pgh nage Rage te <e of Texas v. White (7 Ptoptiation by Congress of one hundred muilion 
Wallace 700. 725 : She Eellaesion® faiedeiiens dollars of federal funds annually in aid of education 
—s : 5 > 2 in the States, it will soon-be realized that this sum 
me hs ee hee ri ta is inadequate to produce any substantial results, 
watetonce ar of % wht of scifmoverament tey the and the next step will be to increase the appro- 
States N therefore, can there be no priation. In a few years, it will be appreciated thiat 
loss of separat lependent autonomy to th federal interference, which they have been permit- 
ey eee 2 ee oe a ee oe ting and seeking indirectly to bring about, can after 
‘> States ‘cahemanes of thelr sama all only be accomplished effectively by a constitu- 
nents, are as 1 the design and care of th tional amendment. Accustomed by that time to 
Constitution as | rvation of the Union and the the idea of federal regulation, anxious as some of 
maintenance of t Government. The Cor ; 
saieeetieds 1 Qe tgtenpnn She doe . : the poorer States will be to be relieved of the 
+7 ities tractilite States burden and respons'bility of education, misled by 
T have cited 1 two decisions of the Supreme the clamor of ardent or fanatical propagandists, and 
Court in order t phasize the fundamental and blind or indifferent to the great principle and duty 
essential featur: federal and dual aspect of of preserving to the States their right to local self- 
our national polit stem. In doing so, 1 have government, the proposed amendment might be 
not, of cours¢ ked the recent decision of the brought about as easily and as speedily as the 
Supreme Court Prohibition Cases (253 Eighteenth Amendment. 
United States 350 Iding the constitutionality The most serious aspect of the situation is 
of the Eighte®nt ndment Whilst it is true that the doctrine of the rule of the majority no 
that the E‘ghtee mendment, as interpreted ionger necessarily controls upon the question of 
by Congress a1 | by the Supreme Court, the amendment of the Federal Constitution. States 
infringes upon the retofore reserved powers of representing a minority of the citizenship of the 
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Nation can amend the Constitution in any respect 
they see fit, and no matter how op} 
prejudicial may be any such amendment in its prac- 
tical operation or enforcement, a very small 
minority can prevent its repeal, although the best 
interests of the country at large may then demand 


pressive or how 


such repeal. We have created so many new States 
that now, under the figures disclosed by the recent 
census, a group of thirty-six States could be com 
bined which would represent only forty-five pet 
cent of the population, whilst thirteen States would 
together have a total population of only five per 
cent of the whole. Stated in other words, the Con 
stitution of the United States can now be.amended 
by the votes of state legislatures representing a 
minority of the people of the United States, and 
state legislatures representing only five per cent 
of the people can prevent any repeal or change 

It is of paramount importance that the Ameri 
can people should clearly realize the fact that 
under the decision of the Supreme Court upholding 
the Eighteenth Amendment, there is, perhaps, no 
state function that cannot be taken over by the 


Federal Government under the power to amend the 


Federal Constitution, and that the only protection 
lies in patriotic and vigilant public opinion. If 
these questions involving the perpetuity of local 


self-government and the right of each State to 
regulate education within its own borders be sub 
mitted to the people with adequate explanation and 
full discussion of the merits, the verdict will prob 
ably be a wise and just one All parties and all 
religions are alike interested and concerned in pre 
serving our institutions. The American spirit ought 
to lead to a sound, provident and just conclusion 
True Americans, who understand the real issue, 
will never barter av ay the heritage of local self 
government simply to secure a few millions of fed 
eral funds in aid of education Nor will they 
abdicate their duties and responsibilities to their 
children and the children of their neighbors Chey 
will not vote, as I confidently believe, to transfe1 
the education of their children, a matter of as vital 
concern to them as their religion, to a bureaucracy 
functioning in Washington and controlled, it may 
possibly be, by obscure and irresponsible politi 
cians. I have no apprehension as to the result, 
if those who believe in our present form of repub 
lican government will unite and defend their right 
to local self-government, and not allow this gre 
and vital issue to go by default 


at 
cl 


In studying the recent publications upon the 
subject of education, I have been profoundly im 
pressed by the general and emphatic recognition 
on the part of Catholic, Protestant and Jewish or 
ganizations that systematic religious training 
should be regarded as indispensable in the educa 
tion of our children, and that many of those who 
are now attending the public schools are not receiv 
ing proper religious instructi Che most com 
plete vindication of the Catholic doctrine as to the 
necessity of religious training for school children 
has recently come from the thirty odd Protestant 
denominations which were united in what was 
called the “Interchurch World Movement of North 
America,” and in support of which an exhaustive 
survey was published This publication appar 
ently favored the enactment of the Smith-Towner 
Bill, but among other pertinent observations on 





education, it declared that “the survey shows h 
utterly inadequate are the religious agencies 


| +} + ¢ 


forces at work,” that “America’s greatest peril (lie 
1] 


in) the spiritual neglect of child 


are “twenty-seven million Protestant children and 


V0" tiladtl tic 


youth, under twenty-five years of age ho are not 
enrolled in any Sunday School or other instituts 
for religious training,’ and who are “without any 


definite or systematic training in religion,” that 


this ‘defect “constitutes the greatest 
national life,” 

Similarly, the Jews are fully realizing 
many of the existing schools have failed 
essential need of religious educatio1 t the c 


mencement exercises of the Jewish Theologi 


Seminary of America and Teachers’ Institute, hel 
last Spring, the distinguished chairman of the boa 





of directors is reported to have stated that of the 
three hundred thousand Jewish childre the City 
of New York “not fifteen per cent of them receive 
the proper religious education,” and t ive char 
acterized as shameful the manner in \ 1 religior 
was being neglected by the Jews in ng 
of their children 

In conclusion, | venture to point t that the 
matter of the Smith-Towner Bill now nding be 
fore Congress is urgent, and that its c eration 
cannot be delayed. Many active and us propa 
gandists are agitating for the nati of 
education under the provisions of t at 
hundreds of organizations throughout the country 
ire said to have endorsed it and to have urged its 
passage. Such a measure, if once passed, will, as 
it seems to me, become the opening 
probably be found to be inadequate; ther | be 
constant reaching out for more and mor e1 
in the matter of education, and the: then be 
started a movement for a constitutio1 mendment 
so as to render federal interference 1 contr 
adequate and enable the proposed new Department 
of Education effectively to regulate 1 contri 
education throughout the whole country Begi 


ning with the present proposed yearly approp1 
tion of $100,000,000, the tendency wil n my ju 


ment, be irresistible to increase tl LJ priatio 

ind then to insist that large federal | tions 
should be coupled with adequate federal controf 
[his in final analysis must -spell th mplete 
nationalization of education. 

I am profoundly convinced that t tendency 
of the Smith-Towner Bill, if enact Id be 
distinctly prejudicial to the permanent | be 
interests of the Nation, as well as .\e state 
that the subject of education should b t witl 
the exclusive control, responsibility 1 duty of 
the several States under long established and sound 
principles of local self-government, and that unless 
the present federal centralizing tet nei 
checked, our dual form of governme: t long 
endure. 

In this most critical ~period of story, 
every American is called upon, so far as lies in his 
power and to the utmost of his abilit to strive 
for a revival of reverence for Americat titutions 
as established by the Founders, and t ulcate, as 
the clear duty of-national and state’ patriotism 


steadfast determination to resist the impairment 
destruction of our federal system 
New York, December 27, 1920 
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CURBING A METROPOLIS IN A CONSTITUTION 









Knotty Problems 


in Illinois Convention Arising from Plans to Limit Metropolitan District's 


Representation in Both Houses of Legislature 





By Amos 


AST August | Ss requested to write for this 

Journal a brief iew of the work of the Con- 

stitutional Conventior I then took occasion 
to review the hist p to that. time of the unfor- 
tunate controvers r the representation which 
Cook County shoul ve in the two houses of the 
General Assem| ntured to express a very 
strong hope that when the delegates should again 
convene in the fall down-state delegates would 
have concluded tl undemocratic and un-Amer- 
ican a plan as t the future for a per- 
petual rule of I rity by a minorit:, on the 
ground that the mir ty were more fit to rule, was 
an impossible sche nd that to attempt it would 
be to court disaster 

But this hope stined to fail. When the 
delegates reconvene was learned that the down- 
state members were more determined than ever to 


scheme whereby the min- 
ile the majority. They were 


frame and put throug! 
ority should forever 


in no mood to suggest compromise of any kind. 
They caucused | mselvyes and agreed upon a 
plan, which was presented to the Convention, was 


supported by thx n-state delegates almost to a 


man, and was ough. Many of the down- 
state delegates violently objected to the plan be- 
cause it was grossly unfair as between down-state 
counties; but it 1 throttle Cook County, and on 
that issue they we1 | able to get together. 

This plan increased the Senate by six and gave 
the whole six to tl vn-state counties; thus limit- 


ing Cook Count) resentation in the Senate to 


exactly one-thit n the lower house it provided 
for a county rept tation. Every county, how- 
ever small, was te get one representative. Cook 
County was given 62 members in the lower house, 
which means one for every 50,000 of population, 
and an addition esentative for each additional 


50,000 or major fraction thereof. Each other county 
was given one representative, and an additional 
representative 50,000 or major fraction 


thereof 

Inequalities in Representation 

what does this mean? There being 83 
102 in the State with less than 50,000 
population, it means that those 83 counties are each 
given a disproportionately large representation. 
There being nine counties with populations ranging 
from 7,000 t means each of those 
nine counties will more than five times its 
proper representati There being 23 counties with 
less than 15,000 p n each, it means that those 
23 counties will have more than three times their 
proper representat Eighty-three of the 102 
counties contain | over one-third of the popu- 
lation of the stat 83 counties, of course, 
have a majority of the lower house. This means, 
then, that one-third of the population of the State, 
as this population is now distributed, will rule the 
other two-thirds in the lower house. And that is 
not all. About fifty counties in the State have lost 
population in the last ten years. This scheme, there- 


Now 


counties of the 


10,000, it that 


1 these 


C. MILLER 


fore, if carried out, would in a few years result in 
about one-quarter of the population of the State 
controlling the General Assembly as against the 
other three-quarters. 

It would be useless to recount the arguments 
urged in favor of this plan. There is no Cook 
County delegate that believes that any one of them 
is other than purely specious and fundamentally 
wrong. And there are many down-state delegates 
who harbor the same conviction. But apparently 
these latter are not quite willing to stand out against 
the overwhelming sentiment of the down-state con- 
tingent to throttle Cook County. 

Of course, it is apparent that within ten years 
Cook County will be the larger part of the State 
of Illinois, in population, in taxable property, and in 
every other attribute that contributes to the making 
of a state. It seems to be the set purpose to make 
that majority forever subject to a minority. What- 
ever the reasons given in public for this novel plan 
in American history, the real purpose, no doubt, 
or at least the one most creditable to the down- 
state delegates, is a desire to place the ruling power 
in a virtuous minority. But they forget, apparently, 
that that has been the plea on which minorities have 
sought to rule from the beginning of time, whether 
the minority consisted of one man or of a greater 
number, and the principle upon which this govern- 
ment was founded is that no minority should be 
permitted to elect themselves as the virtuous few 
by whom the many should be ruled. 

In fact, so far as I know, American history 
discloses only one other attempt to impose a scheme 
such as is here sought to be imposed in Illinois. 

Rhode Island’s Experiment 

In 1841 or thereabouts Rhode Island, still be- 
ing organized under its royal charter, had a fran- 
chise so limited that the land-owning classes con- 
stituted an oligarchy which ruled the state. Sub- 
stantially the same situation existed which is sought 
to be imposed on us. The majority spontaneously 
convened through delegates, and framed a new 
constitution which they sought to put into force 
by rebellion. The minority, being Whigs, appealed 
to the Whig president to intervene by force of 
Federal arms. And it was the threat of Federal 
intervention which enabled the minority to rule just 
a little longer. But under the physical fear of 
rebellion the minority granted to the majority the 
right to frame and put into force a new constitu- 
tion. Thus ended this one example in American 
history which we are asked to follow. 

I am still of the belief that, but for one influ- 
ence, the delegates would have agreed this fall upon 
a sane and reasonable solution of this question ; 
and by that I mean a limitation im one of the two 
houses of the General Assembly, thus protecting 
the State outside of Cook County from any possible 
unfair treatment by that County, and atthe same 
time protecting the coming majority in Cook County 
from the unfair rule of the minority. That one in- 
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fluence is the Anti-Saloon League, which has, dur 
ing the recess of the Convention and since its re 
convening, used every influence at its command 
to convince the downstate members of the Con- 
vention not only that it is right that Cook County 
should be limited in both houses of the legislature 
but also that such limitation would be highly ac 
ceptable to the church-going and property-owning 
elements of Cook County. In this I believe the 
Anti-Saloon League | very badly mis 
taken and that they sled the down 
state members of the 

I have no quarrel with the Anti-Saloon League 
It is doing a great work. However, any citizen 
may have viewed the main purpose of the adoption 
of the 18th amendment, all must agree that, now 


“aders are 
have sadly mi 


convention 


that prohibition is embodied in our Federal Con 
stitution, it is simply vital that the law be enforced 
Otherwise it is clear, from the history of the past 


become the greatest cor 


~ 


year, that it is destined to 
rupting influence in our Government 

Anti-Saloon League Influence 

But the 


Illinois officers of this great League 
Z Ss 


seem to have an obsession. Realizing that the Dry 
Enforcement Law was passed very largely throug! 
the aid of the down-state members of the Legis 


reliance 
compos¢ d 


lature, they apperentiy feel that their sole 
] lature 


in enforcing the dry law is a legis 
in each house of a majority of down-stat 
In this I believe they are mistaken 

any means of the Cook County k 
the past voted wet; and there is vital difference 
between the questions, first, whether there 
be a state-wide dry law without any dry amend 
ment in the Constitution, and second, whether o1 
not the State of Illinois shall or shall not under 
take to enforce that provision of the fundamental 
law of the United States. There is no doubt at 


e delegate 
Not all | 
rislators have 


1? 


shall 


all that hundreds of thousands Cook County 
citizens who did not favor the Eighteenth Amend 
ment do favor its strict enforcement And that 
sentiment is bound to grow 

The Anti-Saloon League has fastened its con 
trol very firmly upon the Illinois Legislature 
probably more firmly upon that contingent from 
down the State. And this is acc shed, to some 


extent at least, by a practice which I am not criti 
cising, of paying the campaign candi 
dates for legislative offices, just as they have done 
for candidates for the Constitutional Convention 
But when the Anti-Saloon League, for the purpose 
of making more firm its control of state legislation, 
seeks to impose upon the State of Illinois so un- 
American, so undemocratic a scheme as the per 
petual rule by a minority which ended 
so disastrously in the only state that has tried 
—!] respectfully urge that they are committing a 
grievous error. 

And still I am confident tha 
League will refrain from trying to impose its un 
American and undemocratic views upon the Con- 
vention, it will be well worth while to once more 
endeavor, when next fall arrives bring together 
the minds of.the members in a just ‘and reasonabl 
conclusion. 

Of course, the purpose of the down-state dele- 
gates in this apportionment matter is to so write the 
constitution that for all time the population of Cook 
County, no matter how much it preponderates over 


expenses ot 


’ s-heme 
a scneme 


he Anti-Saloon 


balance of the State, will be unable to change 
the constitution in any particular without the co1 
sent of a majority of the balance of t State 


Since a constitutional amendment under the | 
ent constitution requires for its submissio1 a two 
th irds vote of each 

ir that, 
third, it would require 
of the balance of the 
any constitutional 


with Cook County restricted to only one 
a half of the representatio1 
State for the submission of 
change. This means that so far 


as constitutional changes are concerned the dow: 
state members propose that Chicago shall have prac 


tically no say in the matter. 
be permitte d only by a vote of the majority of those 
outside of Cook County. This seems a rather start 
ling plan, but such is no doubt the plan 
Majority Right to Make Constitution 
But the other 


Such changes will 


side of the picture is this: An 
examination of the history of state constitutions 
in the United States seems to indicate that the 
down-state members are building un 
ground; and that if they will take the pains to 
investigate, they will conclude that when Cook 
County once secures d majority of the population of 
the State, it can, by acting together, writ cor 

stitution for the State of Illinois, and take to itself 
its proper representation in the Senate, in the lowe: 
house and in the Supreme Court; and that 

mean a majority in each. 

More than thirty times in the last century have 
various States of the Union, although living at 
peace under a duly established Constitution which 
made no provision for the holding of a Constitu 
tional Convention or the adoption of a new Consti 
tution, held Constitutional Conventions and adopted 
new Constitutions. In every instance where those 
documents have been approved by 

people voting at an election such new Consti 
tutions have become the law of the land. These i: 
stances are: Arkansas, 1874: Connecticut. 1818 
Georgia, 1833 and 1839; Indiana, 1850: Louisi: 
1850 and 1879; Massachusetts, 1853: Missouri. 
1861 and 1865: New Jersey, 1844; New York 


an rity ot 


1821 and 1846; North Carolina, 1835: Pennsylvani 

1837 and 1872; Rhode Island, 1824. 1832. 1841 and 
1842; South Carolina, 1790; Tennessee, 1870‘ Texas 
1876; Virginia, 1829 and 1850; Missouri, 1890 


Lousiana, 1898: Connecticut, 1902: Massa 
1820 and 1917 
On numerous occasions in the last century 


ous States of the Union have held Constitutional 


Conventions, in direct ee of the plain provis 

ns of the then existing Constitutions and yet these 
Constitutions when ratifie d by the people have ! me 
the fundamental law of the land. 


Before mentioning those instances, it 
pertinent to remark that all of these States, in so 
adopting new Constitutions, had before them a 
most impressive precedent in the adoption of ou 
Federal Constitution, which was flatly and expressl\ 
prohibited by the Articles of Confederation. in the 
fol! owing language in Article XIII: 

The articles of this Union shall be t 
shall any alteration at any time hereafter be made in 
any of them: unless such alteration be agreed to in 
the Congress of the United States, and be afterwards 
confirmed by the Legislature of every state 

And the United States Supreme Court has said 
that the Federal Constitution might legally have 
been adopted by the people of the various States 


, 
perpetual: n 


house of the legislature. it is 
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ithout the assent nd against the will of the 
ganized govern! those States. See Mc- 
Culloch vs. Marylas + Wheaton, 316, wherein the 
ourt said: 


Precedents American H ~utety 





it th p< pertect t 0 accept 
reject (tl tit and their act 
al anc id could 
ot be neg é g rnments The Con 
stitut as the nplete obliga 
tior id { reigi It has been 
al ha he surre! ed all their 
powers to t g es d had nothing more 
te give “7 ther ti may re- 
ime ind ’ nment, 
, [ It t 5 ini 
In Delawar stitution of 1776 provided 
that it should not tered, changed or diminished 
vithout the consent hve parties seven of the 
Assembly ane bers of the Legislative 
Council. In 1791 t Legislature called a Const 
tutional Conventior rect violation of this pro 
vision and it ratified went into 
force 
1850 Mar 1 constitut! which pro- 
' . Beaten: Ten ae ae 
vided that it should red only by al ill pas ed 
by two success! \ssemblies of the State. 
Nevertheless the L« ture calle Constitutional 
Convention wi! Constitution Chis 
CC onstitutior ( 1e etrective 
The Georgia ‘ titution of 1798 also pro 
vided that it shoul tered o1 by a bill passed 
4 1.1 f «1 . ~ He »* 
by two succes \ssemblies of the state 
vet (Georgia, in t t this provisio!1 eld Con- 
gia, 1 
ventions in th S55 al SH 
The Delawat titution, existing in 183 
1. satinnat Convention should 
provi led tl I \ 1t1 al onve LIOT n 
he called except | thority of the people evi- 
denced by a vote ft on the third Tuesday in 
May, at which elect the proposition must receive 
the affirmativ te ot majority of all of the cit 
izens of the State ne the right to vote tor 
representative this provision an act was 
passed to take the the people The majority 


tino { the holding of the Con- 
receive the 


ertheless the 


of those vé 
vention, but tl pt sition did not 


vote required by t ution; n 
Convention w ts work s adopted and 
became eftective 

In 1850 India Constitution, adopted 
1816, which author the calling of a Constitu- 
tional Conventio1 in every twelfth year. 
\ Conventio1 isregart that provis- 
ion and its leg been affirmed by the Su 
preme Court of Ind See Ellingham vs. Dye, 
i178 Ind. 336, 377-378 

In 1789 P s eld a Constitutional Con- 
vention in violat 1 provision of the then 
existing Constituti ich provided that it should 


be amended onl Convention called by the 


Council of Censors. The Legislature nevertheless 
called a Conventi fter its members had can- 
vassed their constituents during the recesses of the 
B egislature. The ( ention framed a Constitu- 
tion which was adopt and went into force. 

In 1788 the Leg iture of Georgia convened 
Constitutional Convention in violation of the pro- 


visions of the then Constitution, which forbade 





the calling of a Convention except upon the petition 
of a majority of the voters of a majority of the 
counties. The Constitution framed by this Con- 
vention was adopted and went into force. 

In 1865 Florida had a Constitution which for- 
bade the calling of a Constitutional Convention 
otherwise than “by the concurrence of two-thirds 
of each house of the General Assembly.” Yet the 
Governor called a Constitutional Convention, which 
framed a Constitution which went into force. Its 
legality was approved by the Supreme Court of the 
State Brighton vs. Shine 13 Fla., 393, 415). 

Proceeding “Beyond the Constitution” 

Upon this subject the Supreme Court of New 
York said (Journal 69th New York Assembly, 
Page 919): 

Neither the calling of a Convention, nor the Con- 
vention itself is a proceeding under the Constitution. 
It is over and beyond the Constitution. 

And the Supreme Court of Virginia said, in 
an early case (Kamper vs. Hawkins, 3 Va. 20, 74): 

Che Convention of Virginia had not a shadow of 
legal or constitutional form about it. It derived its 
existence and authority from a higher source of power 
which can supersede all law and annul the Constitu- 
tion itself l people—in a sovereign un- 


(see 


namely, the 
limited and unlimitable authority and capacity. 

Hoar, in his work on Constitutional Conven- 
tions (Page 52) summarizing the authorities, says: 

rhus we come back to the fact that all Conven- 
tions are valid if called by the people speaking through 
an electorate at a regular election. This is true regard- 
less of whether the Constitution attempts to prohibit 
or to authorize them, or is merely cited on the subject. 
Their validity rests, not upon constitutional provision 
nor upon legislative act, but upon the fundamental 
sovereignty of the people themselves. 


Says Judge Jameson in his work on Consti- 
tutional Conventions: 


Attempts, as I have said, have been made to de- 
fend this action of the States of Delaware and Mary- 
land on legal grounds. In the case of Delaware the 
legality of the course was distinctly asserted by Mr. 
Bayard, the senator from that state, in a speech de- 
livered in the senate of the United States in 1858, upon 
the Lecompton Constitution—the broad principle be- 
ing asserted by him that a majority of a people could 
not be restrained by constitutional inhibitions from 
changing the fundamental law when and as they 
pleased. The reasoning, in brief, by which this re- 
markable proposition was sustained, was comprised in 
these political axioms, resulting, as he claimed, “from 
the nature of man”; first, that all powers of govern- 
ment rest ultimately in the people at large; secondly, 
that a majority of those who choose to act may 
organize a government; and, thirdly, that the right to 
change is included in the right to organize, and may in 
like manner be exercised at any time by a majority. 

So, in reference to the Maryland case, the Hon. 
Reverdy Johnson, United States senator from that 
state, in a late letter respecting certain proceedings of 
the Maryland convention of 1864, said: “No man 
denies that the American principle is well settled that 
all governments originate with the people and may by 
like authority be abolished or modified; and that it is 
not within the power of the people, even for them- 
selves, to surrender this right, much less to surrender it 
for those who are to succeed them. A provision, there- 
fore, in the Constitution of any one of the United States, 
limiting the right of the people to abolish or modify it, 
would be simply void. And it was upon this ground 
alone Pat our Constitution of 76 was superseded by 
that of ’ The Constitution of 1851, therefore, rests 
upon the Sheceal and inalienable American principle 
that every people have a right to change their govern- 
ment.” Subsequently, referring to this principle, he 
says: “In its nature it is revolutionary, but, notwith- 
stariding that it is a legal principle.” 
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ING OF WILLS AND OTHER DOCUMENTS 


A Ibert 


luth ' QOuesti 
N an opinion in the case of Strong v. Brewer 
(17 Ala. 706) quoted with approvi al in the Amer 
ican and English Encyclopedia of Law (Vol 
XV, 283), the subject of proof of handwriting is 
referred to in the following words 
This kind of evidence, like bable evidence 
admits of every degree t certain from the lowest 
presumption to the highest I ertainty 
This varying degree of positiveness with which 
handwriting itself can be pr depends mainly 
upon the amount and characte the writing, and 
the interests of justice would undoubtedly be pro 
moted if, in the execution of wills and other im 
portant documents, it were the tom to write on 
them something more than a mere signature 
There are cases in which, with intelligent wit 
nesses and proper preparation, it is possible to prove 
a disputed handwriting ith al st absolute cer- 
tainty so that, as the opinion says, the quality of 
the proof reaches a very high degree. Then again, 
the conditions are such that proot on the subject 1S 
necessarily very weak d inconclusive on account 
of the limited amount, or the character, of the writ 
ing. There are writers who, because of age, or 
weakness, or other causes produce a quality ol 
writing that, in small quantity, is very easy of imi 
tation and that is an open temptation to the forger 
It also’ may be important under certain conditions 
that a document be prepared d executed in a 
manner that makes it difficult afterwards at any 
time for the signer to deny or repudiate it 
In many states it is not necessary that a will, 
wholly in the handwriting of the testator, should 
be witnessed. The law thus recognizes that a quan 
tity of writing serves as a special protection and ren 
ders a document less vulnerable [t is reasonably 
assumed that an extended holograph document is 
its own certificate or proof, and, in many instances, 
it obviously would be an utterly hopeless task to 
attack the genuineness of sucl cument. Wills 


IN WITNESS WHEREOF I, A.S. Ormond, hereunto ad 


>. 


Osborn 


ioned Documents 


of this kind have been probated, howeve whicl 
consisted of only five or six words written on a 
scrap of paper, in which case, of cours imoul! 
Ol writing Was not a protection to tl net 
rhe principle, however, that an extend mount 
f writing does tend to protect the document 
doubtedly is the basis for the law reg 
graph wills, but the law would be im 
required that they contain a certain ount of 
writing, one hundred words or more 1c 
in order to be valid without witness 
A More Personal Act 

Another reason why it is desirable that wil 
should contain more than the mere signature of tl 
testator is that the execution of the m 
then become a more intimate and | uC 
the testator In the recently probat Carnegi 
will, with its many notable charital equest 
showing the marked thoughtfuln¢ kind 
heartedness of the testator, it is related that cert: 
bequests were written out in the actua lwt g 
f Mr. Carnegie, and it can be well und d what 
1 satisfaction it was to him, as it w 
testators, to do this personal thing ti 
simply to sign a name at the bott ng 
formal, impersonal, typewritten document all pre 
pared and written by another. There a1 ibt 
edly many testators who would be much pleased t 

permitted to write in a will in th han 

writing certain special bequests. Ar of this 
character and an appropriate final tate 
ment, preceding the signature, would to the 
making of a will a personal charac t 
pleasing to the testator but also to the beneficiaries 

Che practic reasons, howeve1 writing 
more than merely a signature is that cument 
s thus more effectively protected t Si 
easily be torged it cannot so ¢ 1e¢ 
When the testator writes in his own his is 
my will I wish it to be,” there c te 


, 


a declaration in my own hand and execute this, my last will 


and testament, by subscribing my name and affixing my 
New York, this 6th day of October, 1919. 
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rce to the stat than if he merely signs a type- 
ritten document pared by someone else, which 
wa) lude t ry same words. Declarations 
' f this character 1 t also have much force as indi- 
’ cating the ment tion and the testamentary 
pacity of the testator at the time, and thus would 
serve still furt tect a document from un- 

nted att revent unjustified and un 

; 1 t 

Che metl ting ritten instruments 

change in the laws re 
ting to the t provides a simple means 

st furthe rding all written documents 
: ( nly nt p oposal is that 
q t would tend t litigation and thus perhaps 
might re t e of lawyers and specialists 
gaged in cont uments of various kinds. 
In the recent aird v. Shaffer (Supreme 

Court of Kar 836), the opinion says 

vill is a torgery 

ave the hardihood to 

m t per It to see how the bogus will 

be ert t expert and competent 

I pretended 

testator it spurious 

The 1 { ppellants w 1 frequently 

a nt nce to many 
Danger of Forgery 

\ < her it should be more genet 
\ 9 erstood that successful 

forgery of ce f writing is possible, espe 
cially if assist rjury \ feeble woman is 
isked t I I great estate 1s to 
( st um ppens to consist 
f s] s it slowly and 

with a tren ng her signature can so easily 
be imitated that it e difficult, if not impossible, 
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IN WITNESS WHEREOF I, Ethel Floyd, hereunto add a dec- 
laration in my own hand and execute this, my last will and 
testament, by subscribing my name and affixing my séal at . 
the City of New York, this 6th day of October, 1919. 
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to prove the fraud if one is attempted arid is then 
bolstered up by plausible perjury. 

It is also a fact that in certain contracts, agree- 
ments, and settlements, circumstances may arise 
which may lead one of the parties to repudiate the 
contract, and in such a case an effective additional 
safeguard could be provided by having thé docu 
ment signed as is suggested in-the following para 
graphs. 

The following are variations of simple state 
ments that may accompany a signature, all to be 
written in the hand of the testator, or of the party 

In witness whereof, I, Ann Nye, hereunto add this 
declaration in my own hand and subscribe my name 
and afhix my seal at the City of New York, this 4th 
day of February, 1920. Ann Nye 

his is my will. I have read it and I approve it, 
this 4th day of February, 1920, and in witness thereot 
| write this statement and my signature. J. Jones 

Read, approved, and signed by me this 4th day 
§ February, 1920. G. Work 

I hereby agree to this contract and write this 
acknowledgement and sign it with my own hand 
C. Linn 


Set here in this my own hand and seal this 4th 
lay of February, 1920. A, August. 

I have read this document and understand it and 
have written this and sign my name to signify that I 
agree to its conditions I. Dent 


This is my last will and testament which I have 


made, which | understand, and, by this acknowledge- 
} 


ment and by my signature which follows, which I 
pprove, agree to and execute Cora Core. 

It would, no doubt, be easy for lawyers to con 
vince clients that documents would be more fully 
safeguarded if signed with a statement relating to 
the document in the actual handwriting of the 
signer, and many clients would be grateful to at 
torneys who thus were the means of further insuring 
that their wishes as testators would be carried 
out 
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CURRENT LEGAL LITERATURE 


ITH his title, American Legislation for the Ad- 
TY sastaiont of Industrial Disputes, Carl I. Wheat 
ot the Los Angeles Bar- will at once attract general 
attention to a series of beginning in 
the West, Virginia Law Quarterly (November). His 
first installment gives ample promise of a careful 
search in this almost unexplored field 


articles by him, 


Those who have not read Albert J]. Beveridge’s 
Life of John Marshall and Edward S. Corwin’s John 
Marshall and the Constitution, both of which books 


appeared in‘1919, will acquire speaking acquaintance 
with them by reading Marshall and the Constitution 
by Robert E. Cushman in the Minnesota Law Review 
(December). This article is an illuminating sketch of 
the nation-making period in which John Marshall was 
so important a figure. Of Mr. Beveridge’s book it is 
said: “In it the fruits of astonishingly accurate and 
exhaustive historical research are presented fm a style 
so graceful and entertaining that the reader’s interest 
will not lag through the two t five hundred 


housand 


odd pages which the four volumes comprise.” Pro- 
fessor Corwin uses two hundred and thirty pages. 
“The general tone of Professor Corwin’s book is 
very definitely critical and philosophical. * * * 
This is far from saying that the treatment is un 
friendly, for quite the reverse is true Ss 


The most elaborate study of the Kansas Indus- 


trial Court so far found in legal periodicals is ap- 


pearing in the current numbers of the Minnesota 
Law Review under the title, /ndustrial Courts with 
Special Reference to the Kansas Experiment. The 


Author is J. S. Young, Professor of Political 
Science, University of Minnesota 

Comments on the Kansas Act by the one who 
had most to do with its drafting, F. Dumont Smith 
of Hutchinson, Kansas, aj the Central Law 
Journal of December 17 

An extended collection and a helpful classifica- 
tion of the authorities on The Development of Nonsutt 
have been made by Neil C. Head of the Chicago Bar 
and appear in the West Virginia Law Quarterly (No- 
vember ). 

Dean Roscoe Pound’s address before the North 
Carodlina Bar Association, 1920, is printed in full 
in the November issue of the West Virginia Law 
Quarterly, under the title, The Pioneers of the Com- 
mon Law. This would make a splendid chapter in 
a book on the history of the Common Law in 
America. 

In the Columbia L: 
is the first installment of 


© 


‘i 


pear in 


for December 
an article by Leon Duguit, 


iw Review 


Dean of the Faculty of Law, University of Bor- 
deaux, on Objective Laz \ few sentences may 
indicate its drift. “The fact is that in the century 


which has been pre-eminently that of positive 
science, the domain of taw remained encum- 
bered with notions of a purely metaphysical charac- 
ter; that we have not succeeded in applying to the 
study of the judicial problem a genuinely and ex- 
clusively realistic method.” His contention is that 
a practical and positive definition of law is pos- 
sible only by an abandonment of all subjective 
notions and by the use of facts directly observable 
only. A theory of law based metaphysical 
abstractions is what he means by Subjective Law. 


has 


W on 


One reviewing the law from that angle attacks 
his problem by asking: Are there certain wills 
which have a quality of their own, which gives 

9 


no 


them power to impose themselves as such upon 
other wills?” That question the author maintains 
is inherently unanswerable. On the other hand, 


a theory of law based solely upon observable facts 


is what he means by Objective Law. From this 
angle of approach is: “Is man, living in a given 


society, by that very fact alone, subject to rules 
of conduct whose violation produces a social reac 
tion the comprehension of which can be reduced t 


The auth r’s 


body of organized knowledge?” 
answer is affirmative. 

This difference of viewpoint may seem a bit 
remote. It is quite the contrary. Current thought 
has moved far toward a socialization of jurispru 
dence. This movement is basically a result of 


conscious or unconscious shift from a subjective 
an objective, functional, or pragmatic legal philos 
ophy. The drift which this shift in viewpoint 
volves has, for a half a century, been chara: 
the law to an ever increasing degree. The astound 
ing fact is that the drift is so largely unconscious 
A careful review of the cases on the constitu 
tional validity of acts passed to carry out 
for modern city planning is to be found in the 


in 


terizing 


projects 


; 
| 
Michi 


gan Law Review, (December). 

The fourth installment of a discussion of the 
law of oil and gas by James A. Veasey, Tulsa, 
Oklahoma, appears in the Michigan Law Review 
(December). This discussion is to be continued 


Those handling matters in this field of the law will 
not want to miss the results of this writer’s 
try. 

Is the limitation on the ite 
tax things in transit founded upon, and measured 
by, the fact of their being in interstate commerce, 
or by the fact of extraterritoriality? Thomas Reed 
Powell, Columbia University, sets this question for 
himself to answer in a series of articles beginning 
in the December issue of the Virginia Law Review 
The discussion is limited to a review of 
Court decisions in the main. 

Because of possible constitutional objections, 
Congress exempted state and municipal securities 
from income taxation under the Revenue Law of 
1918. Such securities now aggregate four billions 
of dollars and to one paying the higher income rate 
they at five percent are equivalent to a taxable 
bond yielding ten percent. Can a successful pro 
gressive income tax and a large body of tax exempt 
securities long so exist? Can Congress tax income 
from future issues of state and municipal securities? 
If not, can it make the taxable portion of an income 


to 


power of a Sta 


>uprem«¢ 


< 


taxable at the rates applicable to the total net 
income? These questions are discussed in an 
article entitled, Exemption of State and Municipal S« 


curities from Federal Income Taxation by Alexander 
M. Hamburg, New York City, Virginia Law Review, 
( December ). 

Few subjects in our law are more treacherously 
entangled than the nature of escrows and conditional 
delivery. This subject heads an article by Henry W 
Ballantine, University of Minnesota, in the December 
issue of the University of Illinois Law Bulletin. Here 
is a piece of work of general interest and of more 
than ordinary merit. 

When may an appellate court reverse a judg- 
ment entered upon the general verdict of a j 


jury 
in the case where the constitution guarantees a jury 
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trial and, without 
for the appellant party 
E. Button has to s 
Illinois Law Bullet‘ 
it a “note” 

The account 
her industrial disput 


manding, enter final judgment 

One reading what William 

on this in the University of 

onder why the editors called 
“leading article.” 

\ustralia’s attempt to handle 

judicial devices is brought 


and not 


down to date by the man in the midst of the at- 
tempt, 4 New Provi of Law and Order III, by 
Henry Bournes Higgins, Melbourne, Aystralia. His 
careful statement f conclusions based on his 
extended experience in attempting to handle by 


‘ 


h difficult matters deserve a 
nd thoughtful study. Har- 
vard Law Review (December). A useful material 
is to be found under the head, Set-Off in Cases of 
Immature Claims in Insolvency and Receivership, 

Clark, Cincinnati, 


orderly process¢ S 


wide-spread reading 


Ralph E. Ohio, Harvard Law Re- 
view (December 
One with ti nd taste for analytical juris- 


1ulated by a classification of 


prudence will be ’ 
Henry W. Ballantine, Uni- 


Obligation propos« 


versity of Minnesot in the Illinois Law Review 
( December) 
AN APO! ro THE BENCH 
From Punch 


permission ) 


the seat of doom, 
at the Bar, 


If ever, where y 
I stand, Lord, before 
\nd my forensic fame, a virgin 
Lies in your awful hands to make or mar, 
Let it not prejudice my case, I pray, 
If you should « to mind a previous meeting, 


my you 


bloom, 


When on the champion course the other day 
I gave your Lordship four strokes and a beating. 
1 own it savored of contempt of court, 
Hinted of disrespect toward the Bench, 
That I should chuckle when your pitch was short, 
Or smile to sex in the sanded trench; 
But Golf (so I extenuate my sin) 
Brings all men level, like the greens they putt on; 
One common bunker makes the whole world kin, 
And Bar may scrap with Beak, and I with 
SCR-TT-N 


Nor did I give myself superior airs; 

I made allowanc« defective sight. 

“The bandage which impartial Justice wears 

Leaves you,” I said, “a stranger to the light; 
Habituated to the sword and scales, 

If you commit some pardonable blunder, 
“If,” (1 remarke your nerve at moment fails 
With grosser ironm ongery, where’s the wonder?” 
So may the Law’s High Majesty o’erlook 

My rash presumption ; may the memory die 
Of how I won the match (and further took 

The liberty of mopping up the bye); 
Remember just a happy morning’s round, 

Also the fact that this alleged old fogey 
Plaved at the last hole like a book and downed 

The barely human feat of Colonel Bogey. 


There is appearing in the St. Louis Law Re- 
view the text of the Peace Treaty annotated with 
references to general works on International Law 
and intersticed with pertinent comments. The 
heading is /nternational Law and the Peace Treaty. 
The work is by Sterling E. Edmunds. : 

A useful discussion of Discovery under the 
New Federal Equity Rules by N. C. Collier, of St. 
Louis, appears in the, Central Law Journal of 
December 10. 

Wisconsin is seeking to equalize the work 
among her circuits by means of a Board of Circuit 
Judges. Judge Chester A. Fowler of Fond du 
Lac, Chairman of the Board, tells how well this 
plan is working in the Journal of the American 
Judicature Society (December). 

There is begun in the November-December 
issue of the Lawyer and Banker a classification and 
exposition of the leading cases on title insurance by 
Edmund E. Shepherd of the Detroit Bar. 

Charles McCamic of the West Virginia Bar 
discusses in the Yale Law Journal (January) 
appreciation in value as invested capital under the 
Excess Profits Law. 


THE LAWYERS KNOW 


The lawyers, Bob, know too much, 


TOO MUCH 
They are chums of the books of old John Marshall, 


They know it all, what a dead hand wrote, 


A stiff dead hand and its knuckles crumbling, 
The bones of the fingers a thin white ash. 
The lawyers know 

\ dead man’s thoughts too well 

In the heels of the higgling lawyers, Bob, 
Too many ifs and buts and howevers, 

Too much hereinbefore provided whereas, 
Too many doors to go in and out of. 


When the lawyers are through 

What is there left, Bob? 

Can a mouse nibble at it 

And find enough to fasten a tooth in? 


Why is there always a secret singing 
When a lawyer cashes in? 

Why does a hearse horse snicker 
Hauling a lawyer away? 


The work of a brickiayer goes to the blue. 

The knack of a mason outlasts a moon. 

The hands of a plasterer hold a room together. 

The land of a farmer wishes him back again. 

Singers of songs and dreamers of plays 

3uild a house no wind blows over. 

The lawyer—tell me why 

A hearse horse snickers hauling a lawyer’s bones. 
Cart SANDBURG. 

(From “Smoke and Steel,” by Carl Sandburg. Copy- 


right. Reprinted by permission Harcourt, Brace & 
Howe, New York.) 
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FLEXIBILITY OF THE POLICE 
POWER 

Of great present interest is the opin- 
ion of Mr. Justice Baker of the Seventh Cir 
cuit, sitting in the District Court of the 
United States for the District of Indiana, 
with Judges Evans and Geiger, denying the 
application for a temporary injunction and 
dismissing (without prejudice) the bill 
which challenged the recent statute of In- 
diana creating a “Special Coal and Food 
Commission,” as contrary to the Fourteenth 
Amendment to the Federal Constitution. 

Those of the profession who are spec 
ially impressed with the dangers inherent in 
an enlarged exercise of the Police Power 
may have their fears allayed by the careful 
reservation of the complainant’s right to the 
protection of its outstanding contracts from 
impairment, and to the prohibition of in 
terference with its inter-state commerce, 
until such rights should be prejudicially 
affected by specific orders of the commis 
sion. The court does not deny a remedy for 
any tangible injury, when it may concretely 
arise. Eliminating all other questions as 
premature, the opinion is carefully confined 
to what the learned justice terms “the one 
foundational question of the right of the 
State to touch, at all, the coal mining busi 
ness.” 

This question the learned justice 
answers in the affirmative as to the exist 
ence of such a right on the part of the State, 
in the exercise of the Police Power. He 
postulated his conclusion on the familiar 
proposition that the legislature of a state, 
except where restrained by constitutional 
inhibition, may exercise all the sovereign 
power of the people of the State, and his 
reply to the argument that any exercise of 
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the “private business of mining and selling 
coal” is prohibited by the adoption of the 
fourteenth amendment, is original in the 
form of its presentation and in the meta 
phors of its illustration. He says: 

Did the adoption of the Fourteenth Amend 
ment mean * * * that the historian of the 
year 3000 would look back to the year 1868 as the 
time of the formation of a crystallized stratum of 
civilization, in which, as in the geological stratum 
he might find the foot prints of the megatheriun 
and the fossils of the dinosaurus ? 

The main thesis of this important pro 
nouncement concerning the Police Power 
is that the fourteenth amendment was neve 
intended to and did not operate to deprive 
each succeeding generation of the right t 
declare its own public policy and that entire 
flexibility in the exercise of that attribute of 
sovereignty, in such manner and to such ex 
tent as the prevailing public policy might 
dictate, has been preserved. 

The opinion Was delivered orally, and, as 
a consequence, it is marked by an earnest and 
vivid literary style which is very grateful to 
those of our profession who are compelled to 
read many pages of learned but not always in 
teresting judicial pronouncements. 

Would the value of the court reports to 
the profession be impaired if a larger pro 
portion of them were spoken in open court 
at the conclusion of the arguments? 





AUTONOMY OF THE COURTS 
More than twelve years ago 
committee of the American Bar Association 
presented a report in which they embodied 
certain “Canons of Procedural Reform” 
which were approved by the Association and 
by many of the State Bar Associations 
The first of these canons reads as follows 
A practice act should deal only with the gen 
eral features of procedure and prescribe the gen 
eral lines to be followed, leaving details to be 
fixed by rules of court which the courts may 
change from time to time as actual experience of 
their application and operation dictates 
The Illinois State Bar Association 
adopted these canons at the annual meeting 
held in 1910 and its long continued cam 
paign for the improvement of its system of 
practice and procedure has always been 
consistent with the lines therein laid down 
The Article on the Judiciary, tenta 
tively adopted by the. Constitutional Con 
vention of Illinois, discloses that the patient 
and persistent effort of the lawyers of that 
state has borne fruit. It is therein provided 


specia 


the police power of the state in regard to 
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that the Supreme Court may adopt rules 
regulating the practice and procedure in the 
various courts of the State, the local courts 
retaining their usual power to adopt rules 
regulating their own practice and pro 
cedure, not inconsistent with the rules 
adopted by the Supreme Court. There is, 
however, the strikingly anomalous provision 


that power is reserved to the legislature to 
change the rules so adopted. Doubtless this 
was a concession to the preconceived no 
tions of those who had been born and 
brought up under the old régime and to 
whom the independence of the judicial de 


partment of the g 
control was a mere vague generality. 

The history of legislative encroachment 
on judicial independence is most interesting 
and no space is now available in this column 
to set it forth. Many of these encroach 
ments are gradual and have been assented 
to without controversy. 


ernment from legislative 


An interesting instance of the position 
taken by the courts when such encroach- 
ments are challenged is to be found in the 
Day case, (181 Ill., 73) where a statute at 
tempting to prescribe the qualifications for 
admission to the Bar was held unconstitu 
tional, because that question was declared 
to be a judicial and not a legislative ques 
tion. If that court were free from prior 
commitment, what distinction could they 
make between legislative attempts to pre 


scribe the qualifications for admission to the 
bar and legislative attempts to prescribe 
rules of practice, regulating the methods to 


be employed by vvers and judges in the 


transaction of the business of the judicial 
department? 
OPEN SECRETS OF SUCCESS 
“Work. work, and then more work. 
while others are plaving, is the secret of suc 


cess at the bar, 
fields of endeavor 
Von Moschzisker of 


s it probably is in other 
aid Chief Justice Robert 
the Pennsylvania Su 


preme Court, in a recent interview. “Any 
young man with bent toward the law,” 
he added, “who is willing to travel straight 


and indulge in the necessary effort, has more 


than an even chance of winning financial 
success in that profession today; and it 
always has offered opportunities for distinc 
tion of the kind which commands public 
recognition beyond most other callings.” In 
this connection it is interesting to recall 


Lord Reading’s definition of the secret of 
success at the bar, made on a recent visit to 









this country. 
on ° 


He declared that it depended 
‘animal spirits’—a semi-humorous opin 
ion which has a world of truth in it. While 
at first sight “animal spirits” suggest more 
or less play, as contrasted with the “work, 
work, work” of the Pennsylvania Chief Jus 
tice, there is really no such contrast. Each 
secret is complementary of the other, for 
without “animal spirits” and optimism the 
continued work necessary for success at the 
bar could never be done. 





LAW AND CULTURE 
Many French women study law simply 
to complete their general education or cul 
ture, according to M. Léon Duguit, Dean of 


the Law Faculty of the University of Bor- 
deaux, in a recent interview in the New 
York Times. “You cannot know the his- 


tory of your country unless you understand 
something of the history of law in that coun 
try, and in the Faculty of Law in France 
special attention is paid to the study of the 
history of law,” he said. 

In our country legal pursuits are perhaps 
not consciously undertaken very often as a 
means of such culture with no idea of pro- 
fessional use, but in the long run it often 
works out that way. Many are called to 
study law, but not quite so many are chosen 
to be lawyers, and many men with this pre- 
liminary training, quickly finding that their 
talent liese Isewhere, go into other profes- 
sions. But they do not find that their legal 
studies have in any respect been a waste of 
time, since they enlarge their point of view, 
train their faculties of reasoniny and have 
a general cultural value. 

In big business, in banking circles, in in 
dustrial corporations of all kinds, in rail 
roads and in literature are always to be 
found men who started out to be good law- 
vers, and wound up bv being distinguished 
in some other field. 





SIGNED ARTICLES 


As one object of the JourNAL issued by 
the American Bar Association is to afford a 
forum for the free expression of members of 
the bar on matters of importance, and as the 
widest range of opinion is necessary in order 
that different aspects of such matters may be 
presented, the editors of this JouRNAL assume 
no responsibility for the opinions in signed arti- 
cles, except to the extent of expressing the 
view, by the fact of publication, that the sub- 
ject treated is one which merits attention. 











ORGANIZATION 





AND PLAN OF MEMBERSHIP 


COMMITTEE 


T the meeting of the Executive Committee if 
August last a plan was presented for increas- 
ing the membership of the Association. For 

this purpose the states have been divided into dis- 

tricts as provided in the following plan, which was 
thereafter adopted: 

1. The states and territories are divided into 

eleven membership districts, as follows 

I. Maine, New Hampshire, Vermont, Massachu 

setts, Rhode Island, Connecticut; 

Il. New York, Pennsylvania, New Jersey, Dela 
ware, Maryland, District of Columbia; 

I. Virginia, North Carolina, South Carolina, Geor 
gia, Florida, Alabama, Mississippi, Ten 
nessee; 

IV. Michigan, Ohio, Indiana, West Virginia, Ken- 

tucky; 

V. Illinois, Wisconsin, Minnesota, Iowa, North 

Dakota, South Dakota, Nebraska; ] 

VI. Missouri, Arkansas, Louisiana Texas, New 

Mexico, Oklahoma, Kansas; 


I 


VII. Colorado, Wyoming, Montana, Idaho, Wash- 
ington, Oregon, California, Nevada, Utah, 
Arizona; 

VIII. Territory of Alaska; 


IX. Hawaii Territory; 
X. Philippine Islands 
XI. Porto Rico 
Membership Committee—How Composed 
2. One member appointed from each of the 
above membership districts, together with the 
former Presidents of the Association, who shall 
serve as an Advisory Committee, shall constitute a 
Membership Committee 
District Director 
3. The member of the Committee so selected 
from each district shall be known as “Director 
Membership Committee : District,” 
who shall have general oversight of membership 
activities in his district 
Appointment and Duty of State Directors 
4. It shall be the duty of each District Director 
to appoint a State Director in each of the states in 
his district, who shall be known as the ‘ - 
State Director of Membership Committee” and who 
shall have charge of the membership work in his 
state. 
Appointment and Duty of County Advisers 
5. It shall be the duty of each State Director 
to select and appoint, preferably after consultation 
with the Vice-President and Local Council of his 
state, one or more persons to act as County Ad- 
visers in each county in his state in which there are 
a sufficient number of lawyers to warrant the same 
In a county in which there is resident no member 
of the Association, that county may be assigned 
to the Adviser of an adjoining or other county in th« 
state which does contain a member 
6. It shall be the duty of the County Advisers 
carefully to prepare a list of members of the Bar 
in their county who would be desirable members of 
this Association and to submit the list to the State 
Director for his approval. 
7. Upen securing’ such approval the County 
Advisers shall make suitable and proper efforts to 
secure the application for membership of those 
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found to be eligible and for this purpo 
provided with application cards and litera 


tive to the Association. 


8. Each County Adviser shall transn 


plications secured by him to Frederick F 


\lbany, N. Y., Chairman of the Membe: 


mittee, and at the same time send to 


Director a list of the applicants so 


the Chairman of the Membership Com: 


Approval of Applications for Membership 


9. At suitable intervals the Chait 
Membership Committee shall prepars 


certificates containing the names of the a 
trom each state and submit the nominating 


cates to the Vice President and Local 
the respective states for approval. 

10 At the time these nominating 
are so submitted to the Vice-President 


Council of a state a copy of the same sha 


also to the State Director that he may 
formed of the membership situation 
Election of Applicants 

ll. When the nominating certifi 

been duly approved by the Vice-Pre 

Local Council and by them returned t 


} 


man of the Membership Committee, said 
shall transmit the names of those so appt 


the Executive Committee for electio1 
tl 


election and extend to them a _ welco 


\ssociation 

12. The names of the District 
Directors and County Advisers will 
time to time in the Journal issued tl 


Bar Association in connection wit] 
membership activities 
Frederick I she mms, 


CAairman Me m bersh p ” 


lf ‘ , 4 

dover ces to the above plan the follo 
designated | Pre aie nt Blount as Dist 
tors, all of eed have accepted the designation: 


F irst District, George B. Young, Mor tpel 


Second District, Frederick E. W 


N. \ 


Third District, J. K. Dixon, Tallade; 


Fourth District, Frank M. ¢ levenget 
ton, O. 


Fifth, Cordenio A. Severance, St. Paul, 


Sixth District, Eugene McQuillin, St 


Seventh District, Herbert. R. MacM 


Lake City, Utah 


Directors for the territories comprising 


Eighth to the Eleventh Districts have 
pointed but have not yet accepted. 
[he District Directors for the res] 


tricts, together with the former President 


\ssociation comprise the Membership ( 
Mr. Frederick E. Wadhams, Alban) 
District Director for the Second Distric 


appointed the Chairman of this Committee 
Under this plan the District Direct 


select a State Director for each state 
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State Directors, in turn, 
isers whose duty it will 
r ers of thei bat to he 
Ssociation 
exanat PI iladelphia, 

n of the Membership 
ented s signation as 

e effective December 1 
( s administration the 

1 new members were 

e a great work for the 
e securing of new mem- 
ition of valuable propa- 

d news ot the Associa- 

t the « try His 
good dgement and 

ns in various parts of the 
impress of the high 
ody ot our great protes 


ited himself with 
ess and unselfish 


id down the 


ness 
burden 


of the work of the Membership Committee; hi 
administration is an important and interesting page 
in our history ; and we who cherish the Associatio.. 
are deeply conscious and appreciative of his splen- 
did gift of labor in its upbuilding. 

A detailed statement relative to the work of 
the Membership Committee covering the entire 
period of Mr. Alexander’s administration will be 
found in the report of the Committee which will 
appear in the Annual Report of the Association, 
Volume 45, containing the proceedings of the 1920 
meeting. 

It is believed that when the new Membership 
Committee has completed the thorough and ex- 
tensive organization provided by the plan, the work 
of the Association and the desirability of member- 
ship in it will be most effectively brought to the 
attention of every member of the bar who is eligible 
for membership in the Association with the result 
that its membership will be very materially in-* 
creased. 


AISING THE BOARD OF TRADE 


By WILLARD 


dity prices 


have een made to 

‘ liar groups 

t fected As the 

le it is but 

( hicago soard ol ‘J rade, 
et unife tion of the 


the storm 


ould be 


1 legislative proposals 
similarly minded, 

s has served notice ot his 
n controlling the activ- 

I s now conducted, 

l’s greatest gambling 

n precedent to intelli 
trading of grains it is 
cut appreciation of what 
the Board of Trade and 

vy it serves « fails to 

y, are its short- 
ts as “they sell what they 
tend to own” and 
tactics they have cleaned 
’s crops’ hile exciting 
plic s and lead to 

I \ t should be 
exchange it 1s neces 

ill times that modern 
ire speculative. Produc 
de mand: vheat, corn, 
put through processes 
breakfast food, houses, 


iarches along, 
is altered, 
yperty in- 
held of 
that in 


hip of any pri 
value and in the 


, particularly 


EK. ATKINS 


volving the handling of wheat and corn, where 
competition plays a keen game and where profits are 
made through dealing in quantity, the possibilities 
of change in value while the goods are on hand 
introduces hazards which it is difficult for the 
average business to carry. 

In speculative trading upon the exchange is to 
be found a method for transfering that risk—the 
risk of price change—from the miller, the elevator 
man, the exporter, and the farmer to a special class 
competent to carry risk—the professional specu- 
lator.* This is the well-known hedging process. 
Some abuse of this system exists but insofar as 
the exchange operates to remove risk from those 
who are not fitted to carry it, the marketing of grain 
is facilitated. Few concerns would care to take 
huge quantities of grain in the fall of the year and 
hold them for gradual distribution throughout a 
twelve-month period, and if such firms could be 
persuaded to venture there would certainly be the 
problem of securing bank credits to make such a 
procedure possible. 

Consider a case: A grain dealer, let us suppose, 
buys 10,000 bushels of wheat from farmers in the 
vicinity of his elevator. A certain interval, how- 
ever, must elapse hefore he can or cares to ship to 
market. During this time prices may rise or fall 
and he does not wish to carry the risk of price but 
rather confine himself to a dealer’s profit from stor- 
age. What he does is to sell on the exchange for 
future delivery in the pit at a slight margin over 
his purchase price. Now if grain falls ten cents 
before he releases his wheat he loses ten cents on 
each bushel in his elevator. But his sale upon the 
exchange has produced a profit of ten cents a bushel 


*In Caesar's Gallic Wars the speculator was an officer who traveled 
in advance of the army noting the presence or absence of supplies. 
His report was sent back to army in terms of “do not attempt to 
campaign in this region,” or “come on there is plenty,” or “conserve 
your supplies, there is danger ahead.” 
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in the meantime, for he can now buy 10,000 bushels 
ious sale there 


in the pit and thus cancel his pré 
is like hedging 


Hedging in the trading of grains 
anywhere else. The man who bets ten dollars 
upon the White Sox to beat Cincinnati and then 
bets ten dollars upon Cincinnati against the White 
Sox has hedged. He cannot win or lose. Consid 
ered from the viewpoint of the man alone, the first 
wager is without merit; but the second is an act of 
insurance, of protection against the hazard created 
So with hedging lhe hazard exists 
Not to hedge when one is not 
to hedge is to 


by the first 
in industry itself 
built to assume risks is to gamble 
protect against a real hazard, and is, in fact, insur 
ance. Through the operation of the exchange the 
risk is localized upon a special class who are neither 
farmers, millers, elevator owners, nor exporters, but 
men whose business it is to speculate and who 
have worked out devices, not the least among which 
is credit, for carrying on their operations. More 
over, in the absence of a risk-shifting device the 
fasmer would have to sacrifice for the risk assumed 
by his local dealer in terms of the worst contingency 
anticipated by the purchaser, a situation which he 
can ill afford to court. 

Some people, however, who admit the value of 
the exchange in making possible a hedge against 
a purchase of grain attack the practice of selling 
what one does not own Chis, 
understand, is short selling, the method by which 


we are given to 
the professional speculator depresses prices, thereby 
robbing the farmer. Such a characterization is loose 
in-at least two respects. It does not recognize that 
such selling may be used to hedge buyers and it 
does not recognize that he who sells now must 
lhe latter fact in particular is com- 
Che present bear is a future bull. 
changes in any way the 


sometime buy 
monly ignored. 
His action at no time 
amount of grain in existence, and if his selling holds 
no rational relationship to the local, the national, 
the international supply and démand, he invites in 
purchasers by his very actions. Because such indi 
viduals must cover sooner or later by purchasing, 
the bear is the prop under a falling market, while 
those who hold may be stampeded to unload, he i 
attracted by the decline to buy and thereby cancel 
his short commitments. Indeed the position of the 
bear has been well described by one writer in the 
jingle: 
He who sells what isn’t his 
Must deliver or go to priso1 

\nd the bear buys when buying is needed, sus 
taining and steadying prices 

Important as they are, and_ short 
in institution whose func 


hedging 
selling are but devices ot 
tioning guides individuals and groups in the fields 
of both production and consumption. The ex 
change is a clearing house of information. At a 
given moment the price quoted represents the aver 
age judgment of thousands of individuals upon the 
value of the grain. The institution, it is true, is 
very sensitive; every fact in regard to crop condi- 
tions, surplus stock, rate of consumption, visible 
supply, political difficulty, railroad congestion, and 
world’s supply produces a result upon price, but in 
the very sensitiveness of the exchange lies its use- 


fulness. For out of the inter-action of buying and 


selling, judging right and judging wrong, prices 
are leveled as between different markets, the future 








is forecast, and consumption is regulated so that 
the crop, large or small, carries over until additional 
supplies are available. 

The exchange so far has been considered as a 


mechanism for hedging, and the position of the pro 
fessional speculator has been described. Any dis 


cussion of the exchange would be incomplete, h« 
ever, which did not recognize that the mechanis 
is used by other than competent parties and 
results which do constitute a matter of cones 
Because of the existence of the exchange, for « 
ample, many amateurs enter the market { 
the slightest knowledge of its workings and 

purpose other than to “take a fling.” Their dealings 
consisting of both buying and selling, act and reac 
against speculators and hedgers in fixing 
Their influence upon that price cannot b 
particularly powerful for the rgely 


As a class, howeve they 


ket price. 

said to be 
neutralize each other 
cannot afford to lose over a period of t 


constantly get in beyond their depth and sometim: 
drag down their business associates in the liquidat 
ing process that follows Furthermore, thi 
called bucket shop from time to time springs u 
despite almost universal legislation forbidding its 
operation, and starts its practice of using exchang: 
quotations as a basis for putting up bets forecasting 


a rise or a fall in the prices of the grains 
If more effective control of the bucket s 
eS ; 


the amateur could be devised, it would certainly 


welcomed. In the case of the bucket shop the Board 


of Trade has done more than any other institutior 
to gather information and press enforcement of leg 
islation suppressing its activities. Control of the 
amateur speculator presents, possibly, an even mort 





dificult problem. How can he be guarded or 
bidden from ambling into the market trom time 
to time for a shearing? Few workable sugge 
as yet have been made 

In either case, however, the farmer is not pat 
ticularly damaged by their activities, and ther: 
seems to be but little ground for his teeling 
time that he is the victim of a vicious ring. Deal 
rt selling, and the devices 


ings in futures, sh 
the exchange are forcing readjustments of gt 
prices, but as Justice Holmes expresses himsel! 
the case of L. A. Kinsey Company vs. Lhe bBoart 
of Trade, “people will endeavor to forecast the 


future and to make agreements accord 


prophecy. ope culation among competent men 1s 

the self-adjustment of society to the pr 

value is well known as a means of a ling 
mitigating catastrophes, equalizing prices 
viding for periods of want.” 

School of Commerce and 

Un 1 rs 
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A “Middle Temple” for New York 


The New York County 
is considering the problem of how the bar of that 
vicinity may meet the situation created ex 
dinary increases in rent. A special committee has 
just issued a statement in which it declares that 
the present cost of office space is out of all pro 
portion to the income of lawyers, who cannot hops 


Lawyers 1ssociatlol 


to compete with bankers and large corporations 
It asks if there cannot be established in New York 
something like the Lawyers’ Chambers 
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S COUNTY CALF CASE 


How a Red-Headed Hero Was Determined to “Get His Character Back” and Litigated Twenty- 
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By CHARLES E. WHEELER 


rER, Ladies and Gentlemen: 
County Calf Case has probably 
a notoriety than any other case 


tl use of the small amount 


ng litigation, and the 
that sort of thing. 
English case of Jarndyce 


ccur except in the mind of 
it immortal. 
tell you deals 

i hero by the name of Bob 
rst was ! client or he 
yken of in the 
whereas, 
arate law 


( I \ ise, 


S¢ p 


call the 
It note tor tw nty-four dol- 
led him Bob—that Bob 
eve that he had 
vas for twen- 
was ited about every 
eral years, the note bought 
{ er bank. You know, the 
| had found out 
mistake to 
id not handled the stolen 
ised to pay the note, and 
ind I think that 
$1400.00 
indictment in which 
reman calves. 
‘re all of the 
and there 
ging him 
he hired 


advocate 


red was hat we 


e caives ved; 
} 
cna! 


: he indictment because 
nd impaneling the grand 
' Bob’s house 
! And later, 

the indictment, and the 
the motiot b went out one morn- 
se block a rope with a 

d att ed to the rope, 

tive, he found 
like this: “You 
this case here 
is note 


hy , +} 


was 


he ng in here b had a barn 


spontaneous combustion! 

| i t want to try 
r county I might say here. 
had been recently organ- 
tion known as “The 
North Missouri Anti-Horse 

tot nd Bob was not a member. 
to try its machinery 


++ 


the Iowa State 


29 


on something, and they fed Bob into it. They 
never used that machinery afterwards. It was 
ruined. Bob broke the cogs, and they never used 
it again, 

Well, finally, we were granted a change of venue, 
and we went down to Cedar County to try the crim- 
inal case. The first indictment I should say 1 
been quashed, but the court had ordered the case 
resubmitted to another grand jury, and there had 
been a second indictment returned against Bob. 
To make a long story short, because it is a long 
story, gentlemen, and the mists of forty years have 
obscured it largely from any memory, we tried 
Bob, Colonel Preston defending him with consum 
mate ability, and Bob and I hustling the testimony 
and doing chore work only. We tried it down 
there, and the jury stood eleven to one for ac- 
quittal, and hung. We tried it again and Bob was 
acquitted. 

Then Bob began the third case of the series; it is 
entitled Robert Johnson vs. E. V. Miller et al., in 
which Bob was the plaintiff and seven of his neigh- 
bors were defendants who had been most active in 
his prosecution. Bob sued them for damages. 
Now that is the case, that malicious prosecution 
damage case is the case you hear referred to ordi- 
narily as the Jones County Calf Case. That case 
lasted, together with the other two cases, approxi- 
mately a quarter of a century. It was tried all 
over eastern lowa pretty nearly. Changes of venue 
were taken, and this and that, and it was the 
real case of the three. 

Before I go into the story proper of the loss 
of the veal, | want to say a word to you about the 
plaintiff, and the seven defendants. They all lived 
in the same neighborhood in southern Jones 
County, and were all farmers, well-to-do for prairie 
farmers, and all reputable men. All of the defend- 
ants but one lived there. One of the defendants, 
by the name of Potter, lived then in Greene County. 
He had lived in Jones County. They are all dead, 
gentlemen. I used to think, of course, that the 
defendants were the most wicked men that ever 
lived; that they were scoundrels and outlaws and 
that they ought to be hung. And I believed it so 
thoroughly, it was so soaked into me, that I be 
lieved it until after they were all dead. Looking 
backward, I know now that, with perhaps just one 
single exception, the defendants were all reputable 


men, and probably believed Bob Johnson had 
stolen the calves. 
Now, going to the real case, the last one, the 


case for damages, the story in outline is something 
like this: 

Bob Johnson and one of the defendants by the 
name of Potter had been raised together in the 
State of Ohio and were friends. They came west 
about the same time and settled in the same neigh- 
borhood. Later Potter moved out to Greene County. 
In 1874, (this month, in June, 1874) Potter came 
down from Greene County to buy some calves to 
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dollars apiec« ur calves, and they went 
cross the s t lrink, t three men 

it makes .1 hink of it now). They 
went across nk and shook 
hands, and ali ] nt hom except Bob. 

Bob went t street to a istice of the 
peace and 1 gainst John Smith 
and go ‘ e and started 
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says, “you d then Bob used language 
that —well. it forcible tl elegant—and 
jumped ott - ] t hip Potter, and Newt 
stopped the fight ar back Then it was 
that Bob fou t he had not handled the 
Foreman cal\ the light colored calves, and 
then it w his twenty-four 
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came of those. They were tried in Cedar County, 
and Bob was acquitted. 

During these proceedings everybody had got 
so “het up” in that county that they carried guns 
for one another. The malicious prosecution case 
at one time, | remember, had one hundred and 
thirty witnesses. I have forgotten where we tried 
that case the first time. I tried to get Bob to quit 
I told him that he had been acquitted in the criminal 
case, but he always insisted, as he said, ‘/ want my 
character back!” And I always said, “You got it 
back when you were acquitted.” And Bob said, 
“No. They claim that they had reasonable and 
probable cause for having me indicted, and,” he 
says, “I will try it with them until I will convince 
everybody in this country that they had no cause 
whatever.” And so we kept on in the malicious 
prosecution case, 

We tried that malicious prosecution case, ‘1 
at least other lawyers tried it for Bob, and he and 
[ hustled the testimony as long as Bob was anything 
but a bankrupt. He became a bankrupt, I might 
say, very early in the game, and after he got to 
where he could not hire distinguished counsel, why, 
then, and then only, I helped Bob try it, and we 
went on trying it for about eighteen or twenty years 
after that. It went to the supreme court, as you 
see, gentlemen, four times. The case, as I have said, 
was entitled Robert Johnson ws. E. V. Miller, et ai., 
and is, I think, one of the leading cases on the sub 
ject of malicious prosecution. These four cases are 
reported in 63 lowa 520, 69 Iowa 562, 82 Iowa 693, 
and 93 Iowa 165. 

Now, during the time that the last indictment 
was pending, and that was during the lifetime of 
Colonel Preston, it was the same day, I think, that 
the court set aside the first indictment and ordered 
it resubmitted and it was resubmitted and a second 
indictment was found, Colonel Preston, who, as it 
seemed to me, used to have some misgivings as to 
whether Bob was guilty or innocent, said to me, in 
substance: “How big is Bob’s bond?” And I-told 
him it was fifteen hundred dollars. He said, “Who 
is on it?” And I told him old George Fall, Bob’s 
father-in-law. “Well,” he says, “now, Charley, of 
course Bob is innocent, but I guess you better tell 
him that he better jump his bond and leave the 
country.” It was a terrible shock to me. I was 
filled with vinegar in place of knowledge, and | 
believed just as religiously then as I believe now 
that Bob was innocent, and for a great lawyer like 
Colonel Preston to tell me I better tell Bob to jump 
his bond was somewhat of a shock to me. But ‘I 
was under orders, and so that night I took Bob out 
for a walk. It was in Anamosa, and we walked 
down into the woods where the penitentiary now 
stands. It was not there then. And after going 
around by Robin Hood’s barn, I finally told Bob 
that the Colonel and I, (and I put the emphasis on 
“we”), that we thought that he had better under 
all of the circumstances, (while he was perfectly 
innocent, you understand, perfectly innocent) that 
under all the circumstances, he better jump his bond 
and leave the country. 

I shall never forget it, gentlemen, as long as 
my head is hot, what old Bob said and did, and how 
he looked when I told him. We were walking side 
by side. Bob stopped, and I stopped. He took me 
by the shoulder, and turned me facing him. He 
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looked to me as high as the second joint of a liberty 
pole. He looked like an infuriated lion, and he 
says, “Boy, I never stole the John Foreman calves, 
and, by God, I will go to the penitentiary off my 
door step before I will ever jump my bond!” And 
from that day, during all the years that followed, 
and up to this day, I have never doubted that he 
told me the truth. 

We would try this malicious prosecution case, 
and we would always get a verdict from the jury, 
but the trial courts would—you know what. Bob 
was a bankrupt, and had been then for many years. 
He would go home and work like a nigger to get 
ready to try his Jones County Calf Case again. He 
would raise a little money, and we would be on hand 
when the bell rang and try it over again, and then 
the enemy would take it to the supreme court, and 
the supreme court would pick it to pieces, and re- 
verse it: but not so but what there was enough left 
of the case to try again. There were always a few 
little remnants around somewhere, and Bob and my- 
self could piece them together and have a new suit 
of clothes when the next term of court came. 

Finally, after the lapse of a quarter of a cen- 
tury from the time that John Foreman lost his 
calves, we got a verdict up here at Waterloo, (1 
have forgotten how much it was) but we tried it 
three times up at Waterloo, and we got another 
verdict and they appealed it to the supreme court, 
and it was affirmed. 

Bob was an old man. He was a middle aged 
man before John Foreman lost his four calves— 
light colored calves—and when we were through the 
weight of a quarter of a century had bowed him 
He was so many times bankrupt that I lost count 
3y the time we got through his indebtedness was 
barred by the statute of limitations. He came home 
to Jones County, where he was first indicted, where 
his enemies—the defendants—lived, and went to 
work and paid every dollar that he owed. He would 
go to a man that he owed, and say, “I came to pay 
you.” No, he would not say “came”, he would say 
“come”. “I come to pay you.” “Why,” the man 
would say, perhaps, “why, I don’t remember, Mr 
Johnson, that you owe me anything.” “Yes,” Bob 
would say, “I owe you two dollars. I borrowed it 
when I was trying my Jones County Calf Case, and 
I have never paid it, and I want to pay it and I 
want to pay the interest on it.” Well, the man 
would say, “Why, it is outlawed.” “Yes, that is 
the reason that I am particularly anxious to pay it.” 
And the man would not charge him any interest, 
and old Bob would pay 

He was then selling real estate up at Anamosa 
That is*a business that the impecunious can indulge 
in. It doesn’t take any cash capital to begin with 
Rob was doing well. Finally, after his assets were 
depleted, he came down to see me. In the mean- 
time, and during the Calf Case, he would borrow 
forty cents of me, or one dollar, or five dollars; 
maybe twenty-five when we were away trying his 
Calf Case, and of course I was just as much inter- 
ested as Bob was, and so it had run along until 
Bob said he owed me about fifteen hundred dollars 
for borrowed money, and he had been earning 
money and paying his other creditors, and we sat 
down on the floor as all thieves do to divide the 
loaves and fishes, and Bob didn’t have any loaves 
and fishes except a spavined stallion—a cheap horse, 
and spavined—and one hundred and thirty dollars 





So he handed them over to me and said that he 
would pay me the balance as he got it. And I said, 
“Bob, I have been a thousand times repaid. I didn’t 
have any clients; | didn’t have anything to do when 
you came to me twenty-five years ago, and I have 
made an acquaintanceship, and that has done me 
good, and you don’t owe me another dollar.” And 
so we shook hands and looked the other way, and 
Bob went back to Anamosa. 

After Bob got through house cleaning and pay 
ing up his debts, he was elected mayor of Anamosa, 
the town where he had been indicted forty years 
before for grand larceny, in the county where it 
was claimed that he had stolen the Foreman calves 
He became mayor and, I believe, served two or three 
terms with credit. He worked hard; he saved his 
money; and when he died, sitting quietly in his 
chair an old, old man in his own little home, with 
his wife and son present, he had paid for his home 
and had some property besides that, I don’t know 
how much. 

Now, there were a number of incidents tha 
happened during that long litigation that were illus 
trative of Bob. He was a queer man. He gave up 
all that he had, including twenty-five years of the 
best part of his life to, as he always said, “Get my 
character back.” He always called country “kintry” 
and he always said, I did so and so “in my weak 


ness”. 

Gentlemen, it is said that the minds of old 
people dwell in the past. Mine does. And after 
forty-six years I want to describe Bob Johnson to 





you as he looked to me when I first saw hi 
was as tall and straight as a lance. He had long 
tawny hair. (People wore their hair long in those 
days.) He had a full tawny beard. He had smiling 
grey eyes. His hair and his beard made Bob look 
like a lion, and that is what he was. He was one of 
those rare men whose courage mounts and grows 
and mounts with adversity, and during all those 
years that the trial judges were setting aside our 
verdicts, and the supreme court was setting aside 
our judgments, during all of those years old Bob 
was just the same. He never weakened, never gave 
up. AsI have said, he would say, “That’s all right 
Charley ; that’s all right, J am going to have my cha» 
acter back,” and he got it. And now, after nearly 





half a century, when I look backward and a lot 
of shadowy forms that were once my cli tow 
ering head and shoulders above the sha forms 


stands one. His name is Bob Johnson. Bob John 
son, whose own lawyers could not make him jump 
his bond and run away. I see him now as I saw 
him when I was a boy. He was one of my very 
first clients. I believe in him now as I believed in 
him then. 
You are a 
connected with the Jones County Calf Case. Let 
me ask you some questions, and you chew it over 
when you are at leisure. Who was the man, Smith? 
The other side always claimed there wasn't any 
Smith ; that he was a mythical Smith, and that Bob 
lied when he said he bought the four dark colored 
calves of Smith. They claimed that Lane never 
had any such son-in-law, and that it was a put-up 


ll lawyers. There is some mystery 


‘job by Bob after he got into trouble to claim that 


he got the calves of Smith, and they always referred 
to him as “the shadowy Smith”. And before I leave 
that question I want to say to you that the evidence 
disclosed, beyond a reasonable doubt, that there was 
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a Smith; that $s unquestionably present in 
Coppes & Der that day that he sold these 
calves to Bob Jol Bob searched the earth for 


him, but he « t find hi sO Our enemies 


always referred 1 ; “the mythical Smith”, 
Another que gentleme It is sure John 
Foreman’s calves eht colored calves, were -stolen. 
hat is sure W tted that. Who stole them? 
Not Bob Johnso1 t Smith. Because Foreman’s 


calves were lig and found out 
in Greene Count Che Smith calves were dark 


colored VW ight calves? 

Now, gentle [ am not near so rank in my 
opinions as | 1 m 1 early so sure 
that I am right re does not seem to me to be 
as many liars rers in ‘the country as I used 
to think there WI! tole the Foreman 
calves? Not B t Smitl Who? Was it 
Potter? Potter n that came down from 
Greene Count the man it bought the 


Smith calves of ho had the four light 
his herd be- 
Was it Potter? 


; 1 
colored caives { I I Cc 


fore Johnson ( { S { 


Bob always « t s. I make no claim. He 
is dead 
And s character back’ \t the 


last trial up in Waterloo, the Honorable Horace 
Boies was just closing, and I was just about -to 
begin. Old Horace had made an argument that 
made me cold. He just chilled me with the force 
of his argument the whole length of my spine. Bob 
sat right next to me. He saw that Horace was 
going to sit down, and he leaned over to me, and 
he said, “Charley, tell them I don’t care whether 
they give me a cent or a million dollars. What / 
want ts my character back!” ; 

And so, after his debts were all paid, and he 
had served in that town twice as mayor, and so far 
as I know every one respected the old lion, the lion 
of the Calf Case, he walked down home one day 
and sat down in the kitchen with his old wife, Mary 
\nn, who had attended every trial and sat by that 
old man through thick and thin, he sat down in the 
kitchen with her, and she happened to be looking 
at him, and he dropped his head, the first time he 
ever dropped his head in his life when he was in 
battle, and she went to him—he was dead. 

Old Bob, the lion of the Jones County Calf 
Case, peace to his ashes! 


LAW OF THE SEA AND THE GREAT WAR" 
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UR cont tl is sharp and 
O short. H ted our foodstuffs and we 
were willing to pt so as to permit Germany’s 
obtaming the r equ Dutch prod 
ucts here tcl ess ying in New 
York harbor pt purchased here, 
but we decl t them t pplied with 
bunker ci t veneht Ger 
many 

Naturall agreement 


with Holland the se] nd Holland 


probably would hs Germany per- 
mitted, but istent with 
the Gern he shipping of 
her enemie | consent and we seized 
and used the rmitted the principle 
Yt internatio1 I jarta 
Accoré t his procla- 
mation No. 1 2 18 npowering the 
Secretary f t to tal r and employ 
the Netherlar to be manned, equipped 
| operate nd Shipping Board, 
1d on Mar . 8 the President issued order 
No. 2825 ecretat f the Treasury 
to take | the fur I stores, bunker 
fuel, et ithit ir jurisdiction. 
Roth lers I nsation to the 
wwners of 1 rdance with inter- 
national law lent desired the consent of 
the Dutch ‘ ind, indeed, 
that Government to | taken the initiative 
in the negotiat g to get an arrangement 
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with the Entente powers whereby food should be 
obtained from them and carried by Dutch ships to 
Dutch ports with return Dutch tonnage for the 
Entente powers. Failing an agreement the Pres- 
ident stood upon international law. The ships had 
lain in the harbor since July 17, while the whole 
world was short of shipping. They were mostly 
loaded with grain for Holland when the Allied 
\rmies needed grain, and when an equivalent 
amount of food or stock feed would go to Germany 
\fter prolonged negotiations, an agreement was 
apparently reached in January, whereby 150,000 
tons of Dutch shipping should be employed at our 
discretion partly for Betgian relief, partly for 
Switzerland, on condition that for each vessel for 
Belgian relief a vessel should leave Holland for the 
United States. The agreement failed because Ger- 
many threatened to destroy the ships leaving 
Holland, and it was feared would destroy those 
leaving America. 

Our position was thoroughly supported by in- 
ternational law.*7 The Netherlands’ Minister for 
Foreign Affairs reported that his government did 
not regard it advisable to act without having first 
consulted Germany, because the limitation imposed 
upon exports of any supplies of cattle food and 
fertilizer might make it impossible to obtain an 
economical arrangement with Germany for the sup- 
ply to Holland of indispensable goods such as coal. 
etc.; and because by closing the free channel in the 
North Sea Germany might render impossible the 
proposed agreement; that Germany claimed that 
by consenting she would be playing into the hands 
of the enemy, etc 

President Wilson said concerning the Dutch 


87. 12 Am. Journ. Int. Law, April 2, 1918, pp. 340, et. seq 
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wily sophists that ever undertook to discuss inter 
national law, expressly disclaimed, in controversy 
with a distinguished American jurist, Dr. Charles 
Noble Gregory, that the German Government had 
formally protested against the sale to her foes of 
arms and munitions.*' He knew that position could 
not be maintained 

If a belligerent were barred from buying wat 
materials upon outbreak of war, then all govern 
ments must provide them in advance, so that in 
times of peace the utmost farthing must be wrung 
from the fruits of labor to buy armament which 
may never be needed and is rapidly becoming scrap 
because of new inventions 

\t the beginning of the war our Government 
notified the German Government 

\ merchant vessel of belligerent nationality may carry 

armament and ammunition for the purpose of de 
fense without acquiring the character of a ship of war 

his was responsive to the German protest 
against our refusal to interne British liners entering 
and leaving New York with guns mounted. We 
declined to depart from this position but notified 
Germany that to avoid any ground of complaint we 
had disapproved of the use of our ports by British 
armed vessels, and that only two had entered an 


sole 


American port since December, 1914 \fter the 
sinking of the Persia, and the drowning of our 
Consul at Aden, Robert McNeely, Esquire, Mr 


suggested the disarmament of merchant 
vessels to assure the safety of their passengers and 
crew if attacked, but nothing came of this proposal 
Germany’s announcement that all armed merchant 
vessels would be sunk without warning brought the 
issue ly before our Government, and on Feb- 
ruary 18, 1916, a resolution was offered in our Senate 
to acquiesce in Germany’s demand. The same issue 
arose in the House. It was proposed that our citi 

warned off armed merchantmen, but the 
President refused (February 24, 1916) to assent to 
such abridgment of the rights of our citizens. He 
urged an vote on the resolutions. His de 
mand for it came on the eve of the date set by the 
Teutonic powers for inaugurating their submarine 
war on armed merchantmen, March 1, 1916. The 
Senate’s resolution, as modified, was defeated March 
3, 1916, by 63 to 14 votes. 

Meanwhile the delayed vote on the House reso 
lution resulted March 7th, adversely by 276 to 133 
Thereupon Secretary Lansing notified Germany 
that we recognized that if an armed merchantman 
used its armament to attacka submarine, the latter 
could not be expected to give warning since it would 
imperil the safety of boat and crew, but that each 
must be judged on its merits and that only a 
belligerent ship which had been proved guilty of 
an offensive could be regarded as a war ship, and 
that the presence of armament alone did not raise 
the presumption of hostility. 

The Teutonic submarines promptly sank four 
vessels having Americans on board, some of whom 
were injured. The sinking of one of them, the 
Sussex, provoked a final clash between us and Ger- 
many. It was a channel ferry-boat plying between 
Folkstone and- Dieppe. While near Dieppe March 
24, 1916, with 436 persons, including 75 Americans, 
on board, submarine struck her with a torpedo 
\bout 50 persons were Jost and three Americans 
hurt. Mr. Lansing instructed Mr. Gerard to ascet 
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early 
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tain whether or not the Sussex was struck by a sub 
marine. Berlin made unofficial denials but declined 
to officially deny or explain until she had received 
reports from all submarines operating off the French 
We waived discussion and placed the burden 
first said that the Sussex 
but this was promptly 
disproyed. For eleven days Berlin preserved a 
spirit of ignorance, but the seriousness with which 
the case was viewed in America, and our instruc 
tions to Mr. Gerard, finally caused Germany to call 
on the Admiralty for a report, and on April 10 she 
informed us that the fullest investigation had been 
had and that no German submarine attacked the 
Sussex, but that one had torpedoed Lie ther ressel in 
the same place and destroyed it. Again, the charge 
of a British mine made, and Germany’s note 
concluded: 
Should the American 

posal further material for 
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develop between the two ernments t German Gov- 
ernment now declares itself ready to have the facts of 
the case established through mixed co issions of it 

vestigation in accordance with tl | of the Hague 





Agreement for the peaceful set 
conflicts, November 18, 1907 
Germany was unable t 
of the four lost but cl 
them were attacked while attempti 
On April 19. 1916, the Presiden 
gress that he had notified Germany that 
Unless the Imperial Government should 
diately declare and effect an abandonment of its present 
methods of submarine warfare against passenger and 
freight carrying vessels, the Government of the United 
States can have liplomatic rela 
tions with the German Government altogether 
to Berlin the 
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her method of submarine warfare, and said 
In accordance with the ral purpose of visit and 
search and the destructio1 hant vessels recognized 
by international law uch Is b within and with 
out the area declared a naval war ymne, shall not be 
sunk without warning and without saving human lives 
unless the ships attempt to escape or resistance 
Atter, however, repeating its p that our Gov 





ernment aid in restoring the “freedom of the seas, 
the note continued 

Accordingly the German Government is 
the new orders sued to the 


onfhident that 


in consequence of naval 


forces the Government of the United States will also now 
consider all impediments removed which may have been 
in the way of the mutual co-operation of trade restora 
tion of the freedom of the seas during the war as sug 
gested in the note of July 23, 1915, and it does not doubt 
that the Government of the United States will now de- 
mand and insist that the British Government shall forth 


1 


with preserve the rules of international universally 
recognized before the war as they ame laid down in the 
notes presented by the Government of the United States 
to the British Government, December 28, 1914, and No- 
vember 5, 1915. Should steps taken by the Government 


| 


law 


of the United States not attain the object it desires, to 
have the laws of humanity followed by all belligerent na 
tions, the German Government would then be facing a 


new situation in which it must reserve to itself complete 


liberty of decision 
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as a system of rules deducible by natural reason and 
established by universal consent among the civilized in 
habitants of the world, in order to decide the disputes, 
regulate ceremonies and civilities and insure the observ- 
ances of justice and good faith in their mutual inter- 
course. This general law is founded upon the principle 
that different nations ought in time of peace to do one 
another all the good they can, and in time of war as 
little harm as possible without prejudice to their own real 
imterests * 
International law is part of the universal law of rea 
son, justice and conscience 
lhe tendency of international law has been for 
generations, if not virtually always since its incep 
tion, toward humanity and the amelioration of th 
horrors of war In its course of development, the 
duty (right) of visit and search and of saving 
passengers and crew have become thoroughly es 
tablished.** 
The right to destroy even a belligerent met 
chantman,-exists under international law only when 
the captor is unable to carry his prize into port, and 
in such case of destruction the crew and passenger: 
must be made safe 
In The Lusitania,*® a Northern Judge, (Hon 
Julius M. Mayer, U. S. District Judge, N. Y.,) ex 
pounding the rules for humanify embodied in the 
laws of nations, and citing Oppenheim, Vattel and 
the U. S. White Book, said 
These humane principles were practiced both in the 
War of 1812 and during our own war of 1861-65, Even 
with all the bitterness (now happily ended and forgotten) 
and all the difficulties of having no port to which to send 
a prize, Capt. Semmes, of the Alabama, strictly observed 
the rule as to human life, even going so far as to release 
ships because he could not care for the passengers. 
Briefly, the Confederate Admiralty confronted 
with the dilemma of losing their prizes or sacrific 
ing human life courageously accepted the former 
alternative, and certainly the Kaiser could not claim 
that his government was in direr straits than was 
the Confederate Government. The difference was 
that between man and brute! 
Judge Mayer, in The Lusitania, cites ample 
authority to condemn the course of the German 
Government in its submarine warfare. He quotes 
Oppenheim as follows: 
(12) To attack an enemy merchantmen without pre 
vious request to submit to visit 
is among violations of the rules of war 

He also quotes Vattel, as follows 

Let us never forget that our enemies are men 
Though reduced to the disagreeable necessity of prose 
cuting our right by force of arms, let us not divest our 
selves of that charity which connects us with all mankind 
Thus shall we courageously defend our country’s rights 
without violating those of human nature. Let our valor 
preserve itself from every stain of cruelty and the lustre 
of victory will not be tarnished by inhuman and brutal 
actions. 


Our White Book is quoted: 

(10) In the case of an enemy merchantman, it may 
be sunk, but onfy if it is impossible to take it into port, 
and provided always that the persons on board are put 
in a place of safety. 

When we note that Vattel wrote in 1758 and 
that our White Book was issued in the last war 
we realize what progress international law had made 
a century and a half ago, and how consistently the 
usages of really civilized nations had progressed; 

43. 1 Bi. Com. ¢ ae 43; Wilson v. McNamee, 102 U. S. 572 


74 See also Sugar v yle, 9 Cranch 191, 198; Anderson's Law 
Dict. 696 

44 Taylor, §§ 557, 685. et seg., and citations; Naval War Code, 
1900, Sec. V., Art. 30, p, 100; Art. 32 p. 110; Arts. 46 to 50, p 
\l4; ibid, 1905, p. 48; Anderson's Law Dict.. p. 929, Title Search, and 
ases cited; Phillipson, p. 360, and cases cited 

45 251 Fed. 715 


44. U. S. White Book. European War, N ., p. 192 
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and when we compare the remorseless brutality of 
the German submarine warfare maintained in de 
fiance of all law of humanity and of the progress of 
civilization, solely to meet the exigencies of a cruel 
war deliberately forced by Germany, the indictment 
is sustained that she deliberately returned to the 
methods of barbarism in the campaign for subjugat 
ing and despoiling the other countries of the world 
Had we acquiesced in the Kaiser’s orders, to 
keep off the sea, or sailed in a boat painted accord 
ing to his requirements, and pursuant to a schedul 
promulgated by him, then we should have recog 
nized his dominion and our own dependency, and 
our sovereignty would have been voluntarily sur 
rendered. Germany was so foolhardy as to leave us 
no alternative bm to fight, and our advent upon the 
field meant the end of Kaiserdom for Germany. 


The German Government found itself compelled ulti 
mately to recognize the principle insisted upon by the 
Government of the United States, for, after considerable 
correspondence, and on May 4, 1916, (after the Sussex 
had been sunk) the German Government said 

“The German submarine forces have had, in fact 
orders to conduct submarine warefare in accordance with 
the general principles of visit and search and destruction 
of merchant vessel¢ as recognized by international law; 
the sole exception being the conduct of warfare against 
the enemy trade carried on enemy freight ships that are 
encountered in the war zone surrounding Great Brit 
ain * * * The German Government guided by this 
idea, notifies the Government of the United States that 
the German naval forces have received the following 
orders: 

“In accordance with the general principles of visit 
and search and destruction of merchant vessels recog- 
nized by international law, such vessels, both within and 
without the area declared as naval war zone, shall not be 
sunk without warning and without saving human lives 
unless these ships attempt to escape or offer resistance.” 


Phillipson, (p. 360), says: 

If the prize taken is an enemy vessel and cargo, the 
captor is entitled, according to a generally accepted rule 
of international law, to destroy her, provided she is in 
such a condition as to render navigation dangerous, or 
that it is unsafe to take her into port on account of the 
proximity of the enemy, or owing to other circumstances 
that might seriously jeopardize the captor However, 


Constitution of International Bar Association 


Further details about the International Bar 
Association organized at Tokio last April are given 
in a recent issue of the Journal of Comparative 
Legislation and International Law—English So 
ciety. It extracts from the Japanese report of the 
proceedings, which was printed in book form, 
certain details of the constitution as follows: 

The Association is to be called the Interna- 
tional Bar Association; its object shall be to pro 
mote justice by the co-operation of members of the 
Bar throughout the world; any person shall be 
eligible to membership who is a member of the 
Jar Association of his own country, and is recom 
mended by representatives of that Association; a 
general meeting is to be held once a year; Pres- 
adent, Secretary and Treasurer shall be elected at 
each general meeting for the year ensuing from 
among the members of that National Bar Associ 
ation in whose country the next meeting is to be 
held, upon recommendation of that Association ; 
matters to be submitted to the consideration of the 
general meeting shall be agreed upon by a majority 
of not less than two-thirds of the votes of the repre 
sentative committee; any one who is forbidden to 
practice law in his own country, or is disqualified 


when insuperable necessity dictates destruction, the crew 
and the ship’s papers must first be removed 
Citation of authority on so well established a 
principle seems superogatory, for Germany herself, 


as pointed out by Judge Mayer, not only confessed 
but recited, the principle in most accurate terms 
Judge Mayer, also, quotes the German Prize 


Code in force at the time of The Lusitania massacre, 


as follows: 


Before proceeding to a destruction of th sel, the 
safety of all persons on board and, so far possible 
their effects, is to be provided for, and all ships’ papers 
and other evidentiary material, which, according to th¢ 
views of the persons at interest, is of value for th 
mulation of the judgment of the prize court, are t ( 
taken over | the ommander. 

Not only, then, were the rights of vessels 
passengers and crew, well settled when the wat 
began, but Germany’s Code was in accordance 
therewith, and the explanation of the savagery of 
her course is only to be accounted f up< the 
theory expressed by the Kaiser to Ambassador 

‘Besides there is no more international 


Gerard: 
law.” 


Some apologists for Germany sugg* 


) 
1 j 1 1 
} . 1) oritl ; 


asmuch as the submarine cannot con 
requirements of visit and search, the may | 
omitted, because laws must progress, and therefore 
change to meet new conditions arising out of new 


inventions; but the obvious answer 
First—That Germany, in response to the note « 


the destruction of the Sussex, recited Ny 
Code as still in force and said that her naval co 
manders had been ordered to conform to it; an 
Secondly—If a new invention for destruction of 
human life is such that it cannot be employed e: 
cept in violation of law, the invention, 1 not the 
law, must go. What would be thought of any otl 
criminal who would offer such a plea? Evidently 
exactly what the world thinks of Germany, and 
probably she thinks of herself today The fate of 
Germany’s experience in World conquest is a great 
lesson, the influence of which it is hoped may ne 


be forgotten 


as a member of his own National Bar Association 
shall forthwith cease to be a member of the Inter 
national Bar Association; a representat commit 
tee to pass on matters to be conside: t the 
general meeting shall be composed of represent 

tives of National Bar Associations; each National 
Bar Association shall elect such number of repr 


sentatives as jt may deem expedient, but thes« 





be entitled collectively to one vote only; tl 
dues are Five Dollars in gold or their equivalent 
payable before April the 30th of each year It is 
understood that the next meeting is to be held i 
Pekin in September, 1921. 

Commenting on the meeting, the Journal of 


1! 
Comparative Legislation and International Law 


says that the attendance comprised a great numb 
of the most prominent lawyers from all parts of 
the Japanese archipelago, a large contingent from 
the Philippines (including Chief Justice Malcolm 
and Professor Lawrence Noble), a good many from 
China and Siam respectively, and a few from the 
Dutch East Indies and elsewhere \ brillant 
gathering inaugurated the conference, when the 
Prime Minister (Mr. Hara) the speaker of the 
House of Lords (Prince Tokingawa) and many 
others were present on the platform, the tota 


attendance numbering over a thousand 
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ition an 


. 
sas an Aa li 


' HE eighteent meeting of the Association number of hours of teaching, and his position in the 
j [or American | hools was held at the Hotel legal profession. 
' La Salle. Chicas ember 28, 29 and 30, 1920. Committee on the Recruiting of the Teaching 
lhe Association is an institutional organization. Its Branch of the Profession—The Association approved 
embership consist fifty-four law schools, and of committee’s recommendations with respect to the 
cludes sucl lumbia, Yale, collection of information concerning opportunities for 
niversity ¢ Corn iversity of law teachers, and authorized the publication of a di- 
hican. U1 vo, Northwestern Uni- rectory of all law teachers, giving biographical and 
aaitelner Univer ity of Wiscon- other data. 
sin. Fifty schools re represente he meeting Committee on the Reform of Legal Procedure 
One hundred and tl elegates were present The Association approved the recommendation of the 
Mise eccioral Has the progt nsisted of the Committee providing for the publication of a Source 
follow ees ee a \ddress of the President, Book on Modern Procedural Methods, the book to 
i gl a Wiscon- Contain such material as English Judicature Acts, cer- 
in, on “Some Crit f Legal Education;” a paper ‘ain United States Practice Acts, Model Judiciary Act, 
on “The Scone and n of a State Law Review.” Model Short L rocedural Act, New Federal Equity 
hy Professor H irich, State University of Rules, Rules of Court Recommended by the American 
siete: o. ciminaien rminology and Classifica- Judicature Society. ee 
tian ist Fendamente Relations.” the discussion Committee on the Law School Curriculum.—A 
cle teaieeeil, tr Fei A toe Yale Law year ago the Executive Committee of the Association 
School, and-continu rofessor Albert Kocourek, "ecommended that the course of study leading to the 
: citietete Th adi Daal W.H. Page, first degree in law be extended to four years. After 
wr pad warns mewinaiie the classi- hearing papers on the experiments being made at the 
at r = i ‘1 which University of California, University of Michigan, and 
. Kean ciel arg Sa -ociation orthwestern University in extending the law course 
a canal requirement to four years, the Association voted to view with inter- 
tga | , of Pega “lece work. a library of at St and sympathy these experiments but not to recom- 
ah a Fa tan . f fone or more full mend definitely the four-year course. The subject was 
east 12) voran , nae <chools having veferred to a committee for further investigation and 
eo ac} + nna . eat ie “a in: ea ; fcollese report. The majority of the committee recommended 
campy ~ ho gery a “ear 4 tour tall aon this year that the Association shall continue to observe 
pitas! is Ahamgatecad ips the experiments being made and to collect further data, 
ghagougnee . —s . and suggested that member schools endeavor to ascer- 
there was ais : ere oe , tain by careful experiment whether it is not possible to 
ences on the foll ares yey relieve the present congestion of the curriculum: (a) 
divided into small g Apmend wie approximately one-ninth to the present con- 
Equity, Remedies, | giro Law, Dust- ct of three-year course by requiring extra work from 
ness Associations Ass ! the better students and an additional three months of 
Among the spe s discuss e conter- attendance from the others; (b) by making certain 
ences were: How ! ity Juris- changes in the content and methed of instruction in a 
diction to Enjoin ~) \ttorney number of the courses of minor importance. Dean 
General The R Keview in Rate John H. Wigmore, of Northwestern University Law 
Controversies ; Declat I 1dgment ot Cases; School, filed a minority report, in which he pointed 
rhe Social Aspe he Legal Clinic; Lia- out that a four-year course is educationally desirable 
vility Without er; The because (a) three years do not suffice for compassing 
Need for Cours Contracts and the present curriculum; (b) important additional sub- 
Combinations in hestrarmt \ rade; Reacquisition — jects of instruction are now barred from recognition ; 
of a Negotiable Inst t by a Prior Party; The (¢) the profession recognizes and demands an addi- 
Proper Valuation of | Owned b blic Utilities tional year; (d) other professional branches recognize 
as a Basis for Rate M g; The Rel etween the the same necessity; (e) university law schools on the 
Guaranty Against nable Searches and the continent recognize the same necessity. He also urged 
Privilege Against Se that such a course was entirely feasible and recom- 
Reports from tl ing ling commnttees mended that the Association express the view that the 
were presented and d four-year course of legal studies, required for the first 
Committee on th tus of the Law Teacher degree in law, is a desirable step forward, 
rhis report contained rvey of the development of After discussion, the Association reaffirmed its 
the profession of la ng guished from action of 1919 and voted to take no further action 
law practice, p | strategic at present. It referred, however, to the incoming 
' position which the la r occupies in the training Committee on Curriculum, the subject of a six- 
of the next generat t the matter of law year combined course in arts and law, for the purpose 
reform and law d ussed the nature of considering to what extent there should be super- 
and scope of the rh he modern law vision and control over the non-professional studies 
school, his educat salary, the in such course. At present about thirty schools main- 
39 
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tain a combined course 

The Association referred to a special committee the 
question of a more complete and comprehensive organ- 
ization of the Round Table Conferences with a view of 
developing them into institutes or seminars of law for 
the purpose of extended consideration of various legal 
problems. To membership in such seminars there 
will eventually be invited a select group of prac- 
titioners and judges, recent graduates of law schools 
and promising graduate students in law 

\t the annual banquet, Tuesday evening, the dis 
tinguished French jurist, Professor Leon Duguit, ot 
the University of Bordeaux, addressed the Associ 
ation on “The French and German Doctrines Regard 
ing Objective and Subjective Law.” 

The officers elected for the ensuing year are: 


CASE CO 


\n interesting question of res adjudicata is pre 
sented in litigation which has been pending in Ken 
tucky for more than eight years. In 1912, when 
the contract right of the Western Union Telegraph 
Company to remain on the property of the Louis 
ville & Nashville Railroad Company had term 
rated, and the Railroad Company had given notice 
to the Telegraph Company to remove its poles and 
wires, and when a condemnation proceeding by the 
lelegraph Company to acquire the right to kccp 
the poles and lines where they were was pending 
in the United States District Court for Kentucky, 
the Telegraph Company filed a bill in equity in 
that court for the purpose of maintaining the tem 
porary status until the condemnation proceeding 
could be determined. An injunction for six months 
was granted by the Federal Court on Dec. 28, 1912 
and has been continued from time to time to the 
present time. 

The condemnation case proceeded and the jury 
returned a verdict fixing the damage or compensa 
tion to be paid at five hundred thousand dollars 
Che court set aside this verdict, upon motion of 
the Telegraph Company. The court itself then 
tried without a jury the question of the necessity 
of the condemnation and the question whether or 
not, in the language of the Kentucky statute author 
izing the condemnation, the use of the right -of 
way by the Telegraph Company would unreasonably 
interefere with the defendant’s use of it or travel 
over it, and decided both of these que stions for the 

lelegraph Company. The court then called an- 
other jury to try the question ot damages or com- 
pensation and, at the conclusion of the testimony 
took the case from the jury and directed a verdict 
for five thousand dollars [he Telegraph Com 
pany at once paid this amount to the clerk of the 
court. Upon writ of error pres¢ nted by the Rail 
road Company the United States ¢ ircuit Court of 
\ppeals for the Sixth Circuit reversed the judg 
ment, holding that the case should have been left 
to the jury to determine the damages (Louisville 
& Nashville Railroad Co. v. Western Union Tele 
graph Co. 249 Fed 

Upon the return of the case to the District 
Court the Railroad Company set up the fact that 
since the last trial the Legislature of Kentucky, 
by Act of March 14, 1916, had forbidden the con 
demnation of a railroad right of way for telegrap) 

purposes, and repealed all statutes in conflict there 


| 
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iro 








School ; 


Corbin, Yale Law 
Jones, [ niversity ol 


President, Professor A. L 
Secretary-Treasurer, Dean H. C, 
West Virginia Law School ; Members of the Executive 
Committee :* Professor Ralph W. Aigler, University 
of Michigan Law School; Professor Manley O. Hud 
son, Harvard Law School; Professor Eugene A Gil 
more, University of Wisconsin Law School 
The following schools were admitted to member 

ship; Washington and Lee University School of Law, 


University of Florida College of Law, Lamar Law 


School of Emory University, University Nort] 
Carolina School of Law. The applications for mem 
bership from a number of other schools were received 
and taken under consideration 
kK. A. GILMOR!I 

in +r 
MMEN I 
with Thereupon the Railroad Company moved 
the court to dismiss the condemnation proceeding 
on the ground that the power to condemn had been 
withdrawn, and at the same time it moved the 
court in the injunction suit to dissolve the imjunc 
tion so far as the lines in Kentucky were co! 
cerned. The District Court overruled both of these 
motions, and the Railroad Company again went to 


the Circuit Court of Appeals, both parti 


tl uestion 


requesting that court to pass upon 
the applicability of the Act of 191 That court 
again reversed the District Court, expre ssly decid 
ing that the Act of 1916 applied to the pending 
proceeding and was constitutional, and ordering thi 
injunction to be dissolved, giving tl Distric 
Court a discretion as to allowing time to th el 
graph Company, “using care and diligence to re 
move its property 
The Telegraph Company thereupon filed suit 

the ¢ hancery Branch of the Jeffers n Circuit 

at Louisville, a state court, for an injunct 
restrain the Railroad Company trom removing the 
plaintiff’s poles and wires, and made 
a preliminary injunction. The Railr 
relies upon the judgment of the Federal Court as 
res adjudiwata The Telegraph Company insists 
that there has been no final judgment 


Court, and that the question of the ipplicability 
of the Act of 1916 to the pending condemnatiot 
proceedings 1s question of State law for the State 
Courts Che Railroad Company al offers t 
file a speciaf demurrer upon the ground that ther 


is another action pending in the State between the 
same parties for the same cause, the arcument being 
that if the decision by the Circuit Court of Appeals 
settled nothing, and the injunction 1 the Federal 
Court is still pending a parallel injunction 
be granted by the State Court The 
under submission before the Jefferson Cir¢ uit Court 


1 
ti 


upon three que stions, to-wit: (1) Plaintiff's motio1 
for a temporary injunction, (2) Defer nt’s motior 
to dismiss. (3) Defendant’s motion to hi spe 


demurrer 


Compulsory Labor Law 'I-:onstitutional 


In Ex Warte bind air 103 S. |! Rep. 327 
the Court derjare: \Yest Virginia compulsory 
labor statute up -orstitutional That statute pro- 
vided that evet thlebodied male resident of the 
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State between the ages of sixteen and sixty years, 
except bona fide students during school term, who 
should fail or refuse regularly and steadily to en- 
gage for at least thirty-six hours a week in some 
lawful and recognized business, profession, occu- 
pation or employment, should be held a vagrant 
and guilty of a misdeameanor. The Court held 
that a statute attempting to enforce labor regard- 
less of the financial ability of a person to support 
himseif and his dependents without labor, and re- 
gardless of his ability to obtain such employment 
except as therein provided, was unconstitutional 
and void as imposing unnecessary and unreason- 
able restraint upon personal liberty and as having 
no just or reasonable relation to the things gen- 
erally comprehended within the police power of 
the State. 


The reasoning of the court is sound. The 
public power of a state must be exercised so as 
not to impose unjust or unreasonable restraints 


upon personal lial Personal liberty is not 
mere freedom fr restraint, but em- 
braces the right of a man to be free in the employ- 
ment of the faculties with which he has been en- 
dowed by his creat subject only to such re- 
straints as are necessary for the common welfare. 
It includes the right to be free to use his faculties 
in all lawful ways—to live and work where he 
will. (6 R. C. L. p. 259-60.) 

See, also, Bailey vs. Alabama, (219 U. S. 219; 
55 L.Ed. 191) where the Federal anti-peonage acts, 
founded on the Thirteenth Amendment, prohib- 
iting involuntary servitude, were held to be vio- 
lated by a state statute which sought to compel 
service of labor by making it a crime to fail or 
refuse to perform it. ‘ 


ysical 





Judicial Control and Executive Rights 

The West Virginia Supreme Court also held 
in the case of State ex. rel. Allen, et. al. v. England 
(103 S. E. Rep. 400) that under a legislative act 
(1917, chap. 57, sec. 3) it could by mandamus or 
other original writ review and control the judg- 
ment of the Attorney General in approving a 
proposed bond issue of a county for road improve- 
ment, as his duties under certain acts, making him 
legal adviser of the State Road Commission and 
requiring him to prepare contracts, etc., are only 
supervisory and ministerial, without discretion to 
act unlawfully or arbitrarily. 

This to come dangerously close to 
trenching upon the rights of the executive branch 

I 


seems 


of government. The Legislature and the Supreme 
Court could in effect control and overrule the 
judgment of the Attorney General. It would cer- 
tainly seem that the Legislature has no power to 
confer upon the court jurisdiction to compel the 
Attorney General to perform an executive act in 
a manner contrary to his judgment 
Mason G. AMBLER. 


Search and Seizure in Kentucky 
In Youman v. Comm onwealth, recently decided 
by the Kentucky Court of Appeals, the court held 
that evidence obtained in a search and seizure case 
egal manner is not competent 


by officers in ill 
led out when offered during the 


and should be rul 


course of the trial. It states that the majority of 
wever unlawful the methods 
is obtained, it will be ad- 


cases do hold that ‘ 
by which the evidenc« 








mitted, if otherwise competent, and acting upon 
this theory, rule that evidence secured by officers 
in the course of an illegal search is competent, some 
of them resting this practice on the ground that the 
court on the trial of the case will not stop to in- 
quire how competent evidence was obtained, and 
others say in effect that the criminal has no right to 
question the manner in which competent evidence 
is secured.” But it declines to adopt that view. 

In the case at bar officers had searched, without 
warrant, the premises of a man suspécted of violat- 
ing the Kentucky statute making it unlawful for 
any person “to have in his possession spirituous, 
vinous or malt liquors for the purpose of selling 
them.” The trial court, over the objection of coun- 
sel for the defendant, permitted the sheriff and other 
officers to testify ‘concerning their search of the 
premises and the discovery, seizure and disposition 
of certain liquors found there. In reversing the 
case, the higher court said that the question pre- 
sented was whether courts established to administer 
justice and enforce the laws of the state should re- 
ceive, over the objection of the accused, evidence 
offered by the prosecution that was admittedly 
obtained by a public officer in deliberate disregard 
of law for the purpose of securing the conviction of 
an alleged defender. It continued: 

In other words will courts authorize and encour- 
age public officers to violate the law and close their 
eyes to methods that must inevitably bring the law 
into disrepute in order that an accused may be found 
guilty? Will a high court of the state say in effect to 
one of its officers that the Constitution of the state 
prohibits a search of the premises of a person without 
a search warrant, but if you can obtain evidence 
against the accused by so doing you may go to his 
premises, break open the doors of his house and search 
it in his absence, or over his protest if present, and 
this court will permit the evidence so secured to go 
to the jury to secure his conviction? 

The court proceeded to express the opinion 
that a practice like that would do more harm than 
good in the administration of justice, creating in 
the minds of the people the belief that courts had 
no respect for the constitution and laws when it 
interfered with ends desired to be accomplished. 

It next considered the question of whether the 
accused may challenge the competency of this 
character of evidence when it is offered in the 
course of the trial, or is compelled, in order to have 
it excluded, to move for a return of the articles un- 
lawfully taken and make his objection to the intro- 
duction of the proposed evidence before the trial 
begins. Reference was made to the decision of the 
Supreme Court of the United States in the case of 
Weeks v. United States (232 U. S., 383, 58 Law 
Ed., 652) and the case of the People v. Marxhausen 
(204 Mich., 559) in which it was held, in effect, 
that the motion to return the seized articles and 
objection to the introduction of the evidence found 
in the unlawful search must be made before the 
commencement of the trial, and that it would be too 
late to question the competency when offered in 
the progress of the trial. 

It declared its inability to accept these author- 
ities because the practice, in the first place, was 
entirely unknown to the practice in that state, and, 
secondly, because it did not seem to be based on 
sound reason. In its view, and in the Kentucky 
practice, the proper and only time any objection 
could be made to introduction of evidence was 
when it was offered during the trial. 





Secretaries of State Bar Associations are re- 
quested to send in news of their organizations. 
“News” means not only official statements of time, 
place and programs of regular meetings and the 
action there taken but also reports of other in- 
terésting activities. In brief, anything showing 
what the membership, committees and leaders in 
the State Bar Association are thinking and doing 
with respect to matters of professional interest. 
Secretaries can help to make this department one 
of the most interesting in the Journal. The col- 
lection of reports will enable each State Bar As- 
sociation to see every month what the others are 
doing and to avail itself of any suggestion con- 
tained in their activities. Contributions should 
be mailed not later than the 25th of each month 
and should be addressed to the editorial office, 
1612 First National Bank Building, Chicago. 











ARIZONA 

The new constitution for the Arizona Bar As- 
sociation, drafted during the summer by the com- 
mittee appointed by the president, was adopted by 
unanimous vote at the recent meeting at Phoenix 
in November. Among other things, it provides 
that every attorney in good standing shall be a 
member of the Association; that the canons of 
ethics of the American Bar Association shall be 
followed; that there shall be a vice-president for 
each county, who appoints a local council consist- 
ing of two members residing therein, who are to 
serve as a committee upon Grievances and Mem- 
bership; and that the executive committee shall 
have power to elect new members during recess 
and make all necessary arrangements for meetings 
and entertainments. 

At the banquet held at the Country Club two 
hundred were present. The following addresses 
were made: President’s Address, Hon. George D. 
Christy; “The Necessity of a More General Ob- 
servance of and Obedience to the Law,” Judge A. 
C, Baker, Associate Justice Supreme Ct.; “Ethics,” 
Hon. George J. Stoneman; “Revision of Present 
Law as to Nomination and Election of Judges,” 
Judge G. W. Shute; “Direct Evidence,” Hon. E. S. 
Clark; “Mines and Mining,” Judge John J. Camp- 
bell; “Revision of the Constitution and By-Laws 
of the Arizona Bar Association,” Hon. C. H. Ruther- 
ford. 

Following is a complete list of officers for 1921: 
President, Judge John H. Campbell, Tucson; Vice- 
Presidents: A. S. Gibbons, St. Johns; C. B. Wilson, 
Flagstaff; John Mason Ross, Bisbee; E. W. Rice, 
Globe; W. R. Chambers, Safford; H. A. Elliott, 
Clifton; J. L. B, Alexander, Phoenix; C. W. Hern- 
don, Kingman; C. H. Jordon, Holbrook; F. E. Cur- 
ley, Tucson; E. L. Green, Florence; J. D. Barry, 
Nogales; C. H. Rutherford, Jerome; Peter T. 
Robertson, Yuma; Secretary, James E. Nelson, 
Phoenix; Treasurer, Charles F, Gerard, Phoenix. 


ARKANSAS 
The Arkansas Bar Association recently put 
forth some effort to secure the adoption of an 
amendment to the Constitution of Arkansas, pro- 
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viding for an increase of two in the number of 
judges of the Supreme Court and also for raising 
the maximum limit of the salary from $4,000 to 
$6,000 per annum. The amendment received a ma- 
jority of the votes cast on the proposition, but not 
a majority of all the votes cast at the election. 
There is one decision of the State Supreme Court, 
holding that a majority of all the votes cast is neces- 
sary, and a long line .of previous authorities, be- 
ginning in 1885, holding that only a majority of 
the votes cast on the particular question is required. 
Many lawyers now contend that there are two dis- 
tinct lines of authority on the question, and there 
has been_ some discussion as to having it pre- 
sented once more to the Supreme Court. Amend- 
ments providing for the initiative and referendum, 
for women’s suffrage and for making service on 
juries by women discretionary with the woman 
called upon to serve, submitted at the same time, 
also received a majority of the votes cast thereon, 
but not a majority of the votes cast at the election. 


FLORIDA 

The next meeting of the State Association will 
be held in Miami, March 28 and 29. 

On January 3 the Executive Committee of the 
Association met at the office of the Hon. Wm. Kay 
of Jacksonville, and considered legislation tending 
to simplify Florida practice, legislation tending to 
expedite the trial of civil causes, the incorporation 
of the Florida Bar, with the idea of having every 
Florida attorney a member, and the proper means 
of securing such recognition of the State Bar 
Association as will irisure an official respect for 
its recommendations. 

The Executive Council is composed of the fol- 
lowing members: Judge O. K. Reaves, Bardentown, 
President; William Kay, Jacksonville; F. M. Hud- 
son, Miami; W. H. Ellis, of the Supreme Court, 
Tallahassee ; Hon. W. A. MacWilliams, St. Augus- 
tine; Robert A. Henderson, Jr., Fort Myers, Secre- 
tary. a 

IDAHO 
The program for the meeting of the Idaho State 
Bar Association at Boise on January 13, 14 and 15, 
which has just been issued, includes a report by a 
special committee on probate law and community 
property, with suggested solutions of the difficul- 
ties arising out of the Idaho statutes which limit 
the disposition of community property by will and 
prescribe that, in case of the wife’s intestacy, her 
share of community property shall decend to the 
surviving husband, subject to community debts, 
and without administration. There is also an ad- 
dress by President Willis E. Sullivan on “Problems 
of the Hour and the Bar;” by M. J. Sweeley, of 
Twin Falls, dealing with constructive suggestions 
for making the Association useful to the Bar in 
the State; by T. L. Martin on “Examination of 
Abstracts of Title ;” by Donald A. Callahan, of Wal- 
lace, on “The Lawyer and the Law;” by Clyde M. 
Gray, of the Idaho division United States Internal 
Revenue Department, on “Some Practical Sugges- 
tions on Income Tax Procedure ;” by Hon. Wm. M. 
Morgan, lately Chief Justice of the Idaho Supreme 
Court, on “Preparation for and Admission to the 
Bar.” <A report of a special committee on incor- 
poration of the bar is also scheduled. The meet- 
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ing closes with a banquet, at which Joseph H. 
Peterson, of Pocatello, will act as toastmaster. 
The officers of the Association are: President, 
Willis E. Sullivan; Treasurer, N. Eugene Brasie; 
Secretary, Sam S. Griffin. All are of Boise. 


ILLINOIS 
The Illinois State Bar Association has been 
very successful in its usual fall activities. The dis- 


trict meetings commenced at Carbondale in the 
First District on November 13. Lawyers were in 
attendance from 17 of the 23 counties in the district 
and, under the able leadership of President Charles 
E. Feirich, the meeting proved to be the most suc- 
cessful one held in that district. 

On November 20 the Second District meeting 
was held at Taylorville. Again there was a very 
large representation of the lawyers of the district in 
attendance and a1 sing interest in the organi- 
zation efforts of the State Association. The address 
of Justice William M. Farmer was the feature of 
this meeting, 

At Beardstown 
County Bar Associati 
trict and nine of the 


November 27, the Cass 
ntertained the Fourth Dis- 
urteen counties had repre- 


sentatives present. President Charles A. Martin 
delivered a thoughtful address, and Justice Floyd 
Thompson added much to the success of the meet- 
ing by his luncheon talk. The local bar associa- 


be real hosts by providing a wild 

visitors. 

t meeting was held at Ottawa 
Justice Clyde E. Stone of 
Strawn of Chicago as prin- 


tion proved to 
duck dinner for the 
The Fifth Distri 
on December 4, wit 
Peoria and Silas H 
cipal speakers. 
On December 11, 


1 


the Sixth District meeting 
was held at Aurora and proved to be the largest 
one in point of numbers in attendance. Practically 
every county in the district was represented and the 
visitors were amply repaid by the scholarly address 
of Theodore Worcester of the Aurora Bar, and 
Honorable Frederic R. DeYoung’s explanation of 
the Judicial Section of the new state constitution. 
When the plan district organizations was 
perfected in 1917 it was hoped that the meetings 
could be purely representative. It was desired to 
have every local bar association elect its propor- 
tionate share of delegates and that they only be 
allowed to vote at the meetings. Unfortunately 
in the country districts it was sooh found that there 
were so few organized county bar associations that 
such method would result in disfranchisement of 
interested members of the bar from counties where 
there were no organizations. For this reason a 
change was made in the manner of organization and 
in most of the districts all members of the bar were 
invited to attend and participate in the proceedings. 
At two of the annual meetings in the Seventh 
District, which includes the City of Chicago, this 
plan was also followed, but it developed that the 
meetings were not representative of the various as- 
sociations, so that this year attendance at the annual 
meeting of the federation’ was limited to represen- 
tatives of local bar associations. Lake, Will, and 
Kankakee County Bar Associations were repre- 
sented and the Chicago Bar Association, the 


Lawyers Association of Illinois, and the Woman’s 
Bar Association all sent their full quota of delegates. 
The meeting was held at the LaSalle Hotel in 








Chicago, December 18, and resulted in as interesting 
and profitable a meeting as could be desired. The 
following officers were elected: Judge Perry L. 
Persons of Waukegan, President; Ralph C. Austin 
of Joliet, Vice-President ; J. Kent Green, of Chicago, 
Secretary; Mrs, Catherine Waugh McCullogh, of 
Chicago, Treasurer; and John R. Montgomery, of 
Chicago, Member of the Executive Committee. 
This district organization promises to be a very 
effective clearing house for the activities of .the 
various bar associations in our metropolitan dis- 
trict and insures a large field of usefulness in obtain- 
ing the cooperation of the local associations in state- 
wide movements. 

President Logan Hay and Secretary R. Allan 
Stephens of the State Bar Association attended all 
of the district meetings and were cordially received 
by the various Federations. That these meetings 
are developing great interest in the State Associa- 
tion is evidenced by the fact that although most of 
the lawyers in attendance are members of the Asso- 
ciation, at one of the meetings nineteen lawyers 
signified their desire to join the Association. The 
Third District meeting will be held at a later date. 

On December 3, 1920, the Association gave its 
annual dinner to the Illinois Supreme Court at the 
Congress Hotel, Chicago. In point of attendance it 
was the equal of any previous dinner and the pro- 
gram was probably the best the Association has 
ever given. Mr. Chief Justice James H. Cartwright 
responded in behalf of the Court. Justice Clyde E. 
Stone spoke interestingly upon the subject, “The 
Constitution in Representative Government,” and 
Former Senator Theodore E. Burton of Cleveland, 
Ohio, delivered an address upon “Our Diplomatic 
Policy and Its Relation to Our Present Situation.” 
All of the Justices of the Supreme Court were pres- 
ent and the event will be marked as one of the 
high lights of the year’s association activities. 

R. ALLan STEPHENS, Sec. 


KENTUCKY 

The members of the executive committee of 
the Kentucky Bar Association have selected Ash- 
land as the place for holding the next annual meet- 
ing. The date has not been set, but it will proba- 
bly be in the latter part of June or early part of 
July, 1921. 

At the last meeting of the Association, held 
at Henderson, there were a number of interesting 
addresses, among them “Some Great Lawyers of 
Kentucky,” by W. L. Porter of Glascow; “The In- 
come Tax,” by Robert N.-Miller of Louisville ; “The 
Seventeenth and Eighteenth Amendments to the 
Constitution of the United States,” by Malcolm 
Yeaman of Henderson; “The Work of the 1920 
Legislature,” by John W. Blue of Marion; “The 
Application of the Scintilla Rule by the Court,” by 
S. D, Rouse of Covington. Mr. Louis Apperson of 
Mount Sterling delivered the presidential address. 
Senator Selden P. Spencer of Missouri also de- 
livered an address. 

W. L. Porter was elected President, W. W. 
Crawford, Treasurer, and J. Verser Conner, Secre- 
tary. 


MISSOURI 


The Missouri Bar Association held its annual 
meeting in St. Louis December 3-4, 1920. The at- 
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tendance was not as large as it was in Kansas City 


the preceding year. The program was interesting. 
The chief speaker was Judge Harry Olson of Chi- 
cago, who spoke on “The Municipal Court and the 
Psychopathic Laboratory.” His address was re- 
ceived with enthusiasm. There will be an effort to 
secure a system of municipal courts for the larger 
cities of this state during the present session of 
the General Assembly. If the effort is successful, 
Judge Olson will be entitled to the chief credit. 

President Robert Lamar, of Houston, in his 
opening address advocated the establishment of a 
legislative reference bureau in Missouri. He also 
argued for the passage of the bill pending in the 
United States Senate which would authorize the 
Supreme Court of the United States to regulate 
procedure in law cases by rules of courts. If this 
is done, the states, by passage of similar legislation, 
could make possible a unified system of procedure. 

Mr. E. L. Alford, of Perry, presented a report 
of the Committee on Legal Education, which in- 
cluded a proposed bill to require as preliminary to 
taking the state bar examinations the following: 
(1) Graduation from a standard high school and (2) 
completion of a three year course of study in a 
law school approved by the Supreme Court, or for 
a similar length of time in a law office approved 
by the Supreme Court. With a slight modification 
the bill was approved and made a part of the legis 
lative program. 

Senator J. H. Whitecotton, of Moberly, se- 
cured the adoption of a resolution requesting the 
legislature to remove the selection of judicial can- 
didates from the state primary law. 

Honorable John M. Atkinson, of St. Louis, was 
the author of a resolution to provide a committee 
which would do work preliminary to the revision of 
the state constitution. The voters of the state will 
decide next August whether a constitutional con- 
vention shall be convened. A re-organization and 
unification of the judicial system will undoubtedly 
receive attention from the committee. 

It was proposed to amend the constitution of 
the bar association as follows: 

The committee on Judicial Candidates shall meet 
at the call of the chairman prior to the primary nomi- 
nation or appointment of any person as a member of 
any state, appellate or any federal court in this state. 
The chairman shall invite like committees of local bar 
associations in this state to join in the deliberations. 
The joint organization shall determine the advisability 
of making recommendation to the appointing power or 
to the voters in a primary election as to the fitness of 
judicial candidates. Such organization shall also con- 
sider means of securing men of proper qualifications 
as candidates for such offices. The report of the or- 
ganization shall be given publicity prior to the ap- 
pointment or primary election. 

After some discussion, most of which was favor- 
able to the general idea, the amendment was re- 
ferred to a special committee for investigation and 
report at the next general meeting. 

Honorable Francis M. Curlee, 630 Boatmen’s 
Bank Building, St. Louis, was chosen president for 
the next year. Kennetu C. Sears, Sec. 
Columbia, Missouri 


NEW HAMPSHIRE 
The New Hampshire Bar Association will ask 
the new legislature of that state to give to one of 
the three main highways extending from its south- 
ern to its northern border the name of the “Daniel 















Webster Highway.” The highway to be so desig- 
nated is the one now known by the local appella- 
tion of “the middle road.” It extends from the 
Massachusetts line to the Canadian border. 





NEW YORK 

The report of the Committee on Nominations 
of the New York State Bar Association, to be pre- 
sented to the meeting of that organization in New 
York City, January 21 and 22, names William D. 
Guthrie, of New York, fot President; Frederick E. 
Wadhams, of Albany, for Secretary, and Loran I. 
Lewis, Jr., of Buffalo, for Treasurer. 


OKLAHOMA 

The most important feature of the annual meet- 
ing of the Oklahoma State Bar Association, which 
began December 29 at Oklahoma City, was dis- 
cussion and action concerning the proposed unified 
court system, an outline of which appeared in the 
October number of the Journal. A special legis 
lative committee reported the tentative draft of 
an amendment to the Constitution which would 
authorize the proposed changes. However, after 
considerable argument on both sides the Associa- 
tion declined to approve the plan. But it was 
agreed that whatever changes in organization 
or procedure are possible without a constitutional 
amendment be urged on the legislature \ com 
mittee was named to consider and formulate such 


proposals. 

The meeting opened with an addre’ of wel 
come by Judge C. B. Ames, formerly ,»sistant 
Attorney-General of the United States ' now a 
resident of Oklahoma City. Preston C. \Vest, of 


Tulsa, responded to the address of welcome and 
complimented Oklahoma City on the hospitality it 
has shown the State Bar Association during thirteen 
annual meetings. 

President George L. Bowman, of Kingfisher, 
spoke on “The Lawyer.” Mr. James H. Harkless 
made an address on “Government Policemen.” The 
meeting concluded with the annual banquet in the 
Chamber of Commerce. 

PENNSYLVANIA 

Officers of the Pennsylvania State Bar Associa- 
tion met at Greensburg December 29 and decided 
to hold the next meeting at Asbury Park, N. J., 
June 28, 29 and 30. For many years Bedford 
Springs has been the place of meeting, but it was 
decided this time to make a change. A program 
for the meeting will be announced later. 





RHODE ISLAND 

Richard B. Comstock was elected president of 
the Rhode Island Bar Association at the meeting 
December 16 for the fifth time. Other officers 
chosen are: First Vice-President, William B. 
Greenough ; Second Vice-President, Lellan J. Tuck; 
Secretary, Elisha C. Mowry; Treasurer, James A. 
Pirce ; Executive committee—George H. Huddy, Jr., 
Patrick H. Quinn, Frederick A. Jones, George F 
Troy and Walter A. Edwards. 

Judge Walter B. Vincent read a paper at the 
meeting on “The Functions of a Bar Association,” 
in which he laid stress particularly on its duty to 
keep the standards of the profession irreproachable 
He also urged that the Association do all in its 
power to prevent any influence, political or oth: 
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wise, from being brought to bear upon the judiciary. 

The Association passéd a resolution, instruct- 
ing the executive committee to support such legis- 
lation as might be required to provide a suitable 
law library. President Comstock explained that 
land recently purchased by nineteen lawyers for a 
law library would offered to the state at the 
price paid for it. The question of the formation of 
1 legal aid society v lso discussed at the meet- 
ing 


WISCONSIN 


The annual meeting of the Wisconsin State 
Bar Association was held at Milwaukee, September 
28, 29 and 30, 1920 

The lawyers listened to interesting and in- 
structive addresses President P. H. Martin on 
“The Poison in Society,” by the Hon. Albert J. 
Beveridge on the “Development of the Constitution 
under Chief Justice Marshall,” by Hon, Paul S. 
Reinsch on “The Idea Law in World Relations,” 
and by Herbert Harley on “Conciliation Procedure.” 

The Association approved in principle a law 
providing that in certain cases where expert evi- 
dence becomes necessary or desirable the court be 
aythorized to appoint disinterested experts to tes- 
tify, that their compensation be fixed by the court 
and paid by the county, and that other compensa- 
tion be prohibited ; further, that the successful party 
shall reimburse the county for such witness fees 
and have the right to tax the same as costs against 
the unsuccessful party 

The committee making the recommendation 
was authorized to cooperate with the Board of Cir- 
cuit Judges in preparing and presenting to the legis- 
lature a bill to that end 

After a vigorous discussion it voted down by a 
substantial majority the proposition to amend 
Article 1, Section 8 of the Constitution in such 
manner as to authorize the legislature to take away 
the privilege of witnesses in criminal cases as to 
testifying against themselves. 

It approved a recommendation that the legis- 
lature be urged to enact into law a provision that it 
shall not be necessary to prove by the attesting 
witness any instrument to the validity of which 
attestation is not nec¢ that such instrument 
may be proved by admission or otherwise, as if 
ig witness thereto. 


+tectitr 


there had been no at 


sary; 


The following resolution was unanimously 
adopted : 
Resolved, That t ussociation recommend to the 


lawyers of the State of Wisconsin an 
effort on their part t yeralize and modify the ex- 
clusionary rules of evidence to the end that justice 
may be promoted and the public business expedited. 
It is our opinion that such a practice should be adopted 


judges and 


as will expedite tria lapt purely evidentiary rules 
to new or changed conditions, and abrogate practices 
which emphasize outgrown technicalities and over- 


emphasize the importar of the rules of evidence. 

The Association also approved the policy of 
rule 64 of the Supreme Court, providing for the 
omission of the opini 1 case of affirmance, unless 
the questions involved be deemed by the Supreme 
Court of such special importance or difficulty as to 
demand treatment un opinion, and favored an 
ultimately more extended application of the rule 
by the court. It also adopted the Code of Ethics of 








the American Bar Association. 

Two important and interesting committee re- 
ports were those on the Retirement of Judges and 
on Trust Companies and the practice of the law. 

A portion of one of the meetings was devoted 
to reminiscences of the late Chief Justice Winslow 
and to the report on the Winslow testimonial fund. 
This fund constitutes one of the most remarkable 
instances of appreciation of the life and work of a 
judge of the Supreme Court by the bar of a state 
that has ever been recorded in history. The move- 
ment to raise it began shortly before his death and 
it amounted in the end to $18,000, made up entirely 
of voluntary subscriptions from the bar. 

The conference closed appropriately with a 
banquet at the Pfister Hotel, at which Senator A, J. 
Beveridge spoke on the personal side of Chief Jus- 
tice Marshall’s life. Mrs. M. B. Rosenberry and 
Mitchell D. Follansbee of the Chicago Bar were the 
other principal speakers of the evening. 

Mr. John C. Thompson of Oshkosh is the newly 
elected President and Gilson G. Glasier of Madison 
the new Secretary and Treasurer. 

At a recent meeting of the Executive Com- 
mittee it was decided to accept the invitation of 
the Chippewa County Bar Association to hold the 
next annual meeting at Chippewa Falls. June 28, 
29 and 30 is the date fixed for the meeting. 

It is felt that the choice of time and place for 
the meeting is a particularly happy one. Chippewa 
Falls has recently opened a commodious new 
hotel, and its sister city, Eau Claire, has another 
fine hotel under construction, to be completed in the 
near future. These two cities are located near 
each other and are so well connected with transpor- 
tation facilities as to make them practically one, 
thus insuring ample accommodations for a large 
attendance at the convention. 

Both are wide-awake, prosperous cities and 
boast many attractions which render a visit to 
them interesting and enjoyable. Chippewa Falls 
has one of the finest parks in the state. Plans are 
now being formulated by the Executive Commit- 
tee for an interesting program and there is no doubt 
that the efforts of the Committee will result in a 
large and enthusiastic meeting. 





WYOMING 

The Wyoming State Bar Association recently 
tendered Judge John Alden Riner, of the United 
States Court for the District of Wyoming, a ban- 
quet at the Plains Hotel in Cheyenne, commemo- 
rative of his thirtieth anniversary on that bench. 
Justice Van De Vamter, the Judges of the United 
States Circuit Court for the Eighth Circuit, and 
other notables over the country were invited. 
Many addresses were made in recognitidn of the 
long and valued service of Judge Riner, who has 
now reached the age at which he can resign on 
full pay. 





PERSONAL 

Hampton L. Carson delivered an address of 
welcome on behalf of the Philadelphia Bar to the 
new Chief Justice of the Pennsylvania Supreme 
Court, Robert Von Moschzisker, and two new asso- 
ciate justices, Sylvester B. Sadler and William I. 
Schaffer, at the opening of the January term of 
that court in Philadelphia. 
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James Alfred Pearce 

James Alfred Pearce, a member of the Amer- 
ican Bar Association, died at his home, in Chester- 
town, Kent County, Maryland, on Thursday, De- 
cember 9, 1920, in the eighty-first year of his age. 
He was one of the distinguished members of the 
Maryland bar. He was elected, in 1897, Chief 
Judge of the Second Judicial Circuit of Maryland, 
and a member of the Court of Appeals of the State, 
which position he filled for the period of fifteen 
years. He was President of the Maryland State 
Bar Association in 1909, and held for forty years 
the position of Chancellor of the Protestant Epis- 
copal Diocese of Easton. 

He graduated from Princeton College in 1860, 
was admitted to the bar in 1864, and at once won 
success as a lawyer. He was a man of culture, 
and beloved by the people of the Judicial Circuit of 
his State. 





Emil Starek 

Emil Starek, patent attorney and mining engi- 
neer, died in St. Louis, December 18. He moved 
to St. Louis from Washington, D. C., where he had 
been examiner in the Patent Office. He was born 
in Prague, Bohemia, and came to this country when 
five years old. He held degrees from Columbia 
University and Georgetown University. He is 
survived by his wife and a brother. 





Edward Benjamin Critchlow 

Edward Benjamin Critchlow, prominent Utah 
attorney and member of the law firm of Pearce, 
Critchlow and Barrette, died December 19 in Salt 
Lake City. He was born in Warren County, Mis- 
sissippi, in 1858, and received his collegiate train- 
ing at Princeton University and Columbia Uni- 
versity Law School. He was admitted to the bar 
in Utah in 1883, and was at one time associated in 
the practice with George M. Cumming, who later 
becme president of the Erie Railroad, and after- 
wards with J. L. Rawlins, who was subsequently 
elected to the United States Senate. Mr. Critch- 
low was first assistant United States Attorney for 
Utah in 1885 and was reappointed in 1890. He was 
a member of the House of Representatives of the 
first Utah legislature in 1896. In 1911—1912 he 
was president of the Utah State Bar Association. 





Judge W. W. Woods 

Judge W. W. Woods, of the District Court, 
died at Wallace, Idaho, November 10. While hold- 
ing court last April Judge Woods was stricken with 
paralysis and from that date continued to fail in 
health until the end came. 

J. Walter Lord 

J. Walter Lord, one of the best known attor- 
neys of Baltimore, died in his home at that city 
December 22. He is survived by his widow and 
two children. Mr. Lord was born in St. Louis in 
1875 and moved to Baltimore when a boy. He was 
educated at Princeton University and Harvard Law 
School. During the war he was Director of Civilian 
Relief of the Red Cross in Baltimore. He was a 
member of the executive committee of the Na- 
tional Civic Federation, and served as president of 
the Maryland Council. 


Judge Thomas J. Lintott 

Judge Thomas J. Lintott, for fifteen years 
judge of the Second District Court of Newark, N. J., 
died in that city December 27. He was appointed 
to the bench in 1900, subsequently reappointed, and 
held the position until 1915, when he resigned. 
After that, until his death, he was engaged in the 
active practice of law. He was born in Bangor, 


Maine, in 1857. 


Robert E. McFarland 

Robert E. McFarland, a well known attorney 
of northern Idaho, died in Coeur d’Alene, Decem- 
ber 21, after a short illness, from pleuro-pneumonia. 
He was born in Independence; Mo., November 21, 
1857, and was admitted to the bar in 1880. After 
serving as member of the New Mexico Legislature, 
he located at Murray, Idaho, in 1884, in which year 
he was elected Probate Judge of Shoshone County. 
In 1885 he was appointed registrar of the land 
office in Coeur d’Alene, and in 1896 was elected 
attorney-general of Idaho. 





J. H. Dinsmore 
Judge J. H. Dinsmore, a prominent member of 
the Texas Bar, died recently at Greenville, Texas. 
Judge Dinsmore had occupied many positions of 
public trust, and during President Cleveland’s ad- 
ministration occupied a consular position in Cuba. 





John L. Thorndike 
John L. Thorndike, a prominent attorney of 
Boston, member of the firm of Storey, Thorndike, 
Palmer and Dodge, died in October. 





Judge Theron L. Lewis 

Judge Theron L. Lewis, of San Diego, Cali- 
fornia, died December 30, 1920, after illness of a 
week. Judge Lewis had occupied the bench for 
a period of twelve years, usually sitting in the 
criminal division of the Superior Court. He was 
held in the highest regard in the community. He 
was sixty-nine years old. 
Thomas Pendleton Winchester; Ira Dancy Oglesby 

The Bar Association of Fort Smith, Ark., on 
December 30 conducted memorial services in the 
federal courtroom to honor the memory of members 
who had died during the past year. Among those 
thus commemorated were Ira Dancy Oglesby and 
Colonel Thomas Pendleton Winchester, both mem- 
bers of the American Bar Association. Resolutions 
were adopted, paying fitting tribufe to both. 

Of Colonel Winchester it was said: 

While one of the foremost lawyers of his time, it 
was as a Christian gentleman and citizen that he 
stood pre-eminently as the peer of them all. 

The resolutions relating to Mr. Oglesby said, 
in part: 

When he was twenty-four, he was elected prose- 
cuting attorney for a district composed of seven 
counties and he distinguished himself as a vigorous 
prosecutor and a ready lawyer. After retiring from 
this office he was defeated for Congress by two votes. 
It was fortunate for him he did not enter political 
life. He was essentially a lawyer and, not being side- 
tracked into politics, was a notable success in his 
profession. 





Judge Cyrus Beard 
ustice Cyrus Beard, of the Supreme 
yoming, died after sixteen years service 
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on that bench Dec. 17, 1920. He had been re-elected 
at the last election, but his death occurred before 
his new term began. Before ascending the bench 
he had practiced law at Evanston, Wyoming, for an 
extended period. He was a graduate of. the law 
department of the University of Iowa in the class 
of 1874. He was seventy years of age at the time 
of his death. His decisions were clear-cut and were 
distinguished for their soundness. 


Judge W. H. Clayton 

Judge W. H. Clayton, pioneer prosecutor and 
jurist and one of the leading characters of the early 
days of the Indian Territory, died at his home at 
McAlester, Okla., December 14. Judge Clayton 
was born October 13, 1840, at Chester, Pa., and 
served as a colonel in the Union Army. At the 
conclusion of hostilities he went to Arkansas with 
his two brothers, John and General Powell Clayton. 

All three of the Clayton brothers figured promi- 
nently in the “reconstruction” period in Arkansas. 
Judge Clayton served on the state board of edu- 
cation during the gubernatorial incumbency of his 
brother, Powell Clayton. In 1875, President Grant 
appointed him district attorney for the western dis- 
trict of Arkansas. During his incumbency, he was 
government prosecutor in nearly all of the criminal 
prosecutions over a wide range of the southwest, 


and was largely responsible for the conviction and 
execution of a large majority of the eighty law 
breakers who were sentenced by Federal Judge 
Parker and hung near the site of the old federal 
jail in Fort Smith. In 1897 President McKinley 
appointed him Judge of the south district of Okla- 
homa, a position he retained until statehood was 
bestowed on the territory. During President Roose- 
velt’s administration Judge Clayton was designated 
as the Indian Territory’s representative for the 
count of ballots cast on the submission of the pro- 
posed constitution for statehood. 





Opportunity 
Art thou a mourner? Rouse thee from thy spell; 
Art thou a Sinner? Sins may be forgiven. 
Each morning gives thee wings to flee from hell, 
Each night a star to guide thy feet to heaven. 
—Walter Malone. 





State Constabularies 


The state constabulary idea seems to be growing 
in popularity, and in a recent forecast of matters that 
will come before legislatures it was ‘announced that 
this proposition would be presented_in a number of 
states. Pennsylvania’s experience with the institution 
has apparently had a highly persuasive effert. 
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International Arbitration 


The Isolation Plan (non-intercourse), 


Second Edition, with annexes 
on the Covenant. 


By WILLIAM H. BLYMYER. 


PLAN for an international convention under which the 

nations would simultaneously disarm generally, and 

institute compulsory arbitration under the sanction of 
isolating any nation that refused to submit to or comply 
with an award, until conformance. 

The writer has spent thirty years, while practicing inter- 
national law, in developing the Plan, and maintains that the 
principles on which it is founded are basic. He is the 
originator of the idea, now permanently adopted, of forcing 
or compelling nations through organization and the imposition 
of non-intercourse or isolation, having presented it at the 
International Peace Congress held at Berne in 1892. 

The first edition of the work in its present form, the body 
of it not being changed, was in the hands of the President 
and statesmen (and in libraries) months before the “Wilson 
Points” were pronounced, and an index is presented in the 
present edition, citing the passages containing the principles, 
afterward embodied in the “Fourteen” and other points. 

The work includes a “Memorandum on the Draft of the 
Constitution (Covenant)” submitted by the author to mem- 
bers of the Dratting Committee of the Paris Peace Confer- 
ence, pointing out .technical defects and disastrous features 
in the Draft, followed by a “Memorandum on the Covenant,” 
showing the adoption by the Committee of a majority of his 
suggestions in the revision. Supplementing these are several 
pavere setting forth technical defects still contained in the 
ovenant, together with many observations on its provisions. 

The platform of the Republican Party, as far as it goes, is 
in entire accord with the Isolation Plan. Its chief features 
and the reasoning supporting them should now be of vital 
interest to the American ultis as a revised convention is 
very sure to follow the Covenant, and it should be an effective, 
comprehensive and enduring instrument. 


Price $2.00 


THE CORNHILL COMPANY 
2A Park Street BOSTON, MASS. 
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LETTERS 


“Income Tax Counselors” 


Bloomington, Ill., Dec. 20——To the Editor: 
I agree with Mr. E. J. Houlihan of St. Louis, Mo., 
that we should consolidate our various Bar Associa- 
tions. It is in harmony with your timely editorial, 
“Thrift and the Law,” which appeared in the De- 
cember Journal. 

We as a people have had our orgy of extrava- 
gance and it should be the lawyers, who are leaders, 
to set the pace of economic living; it is up to us to 
practice what we preach by renouncing certain 
things and practicing homely virtues of thrift in 
other things. 

Here in my home town we have a dozen differ- 
ent clubs or organizations, some meeting twice each 
week, some weekly and others monthly. I believe 
éach club is organized for practically the same pur- 
pose, i. e., better citizenship. The trouble seems to 
be that each organization warts to grand-stand; 
it is not satisfied to work as a unit, but wants indi 
vidual credit for this or that; it is selfishness in 
itself. 

It occurs to me that the lawyers are wasting 
much time and money along the same lines. Why 
not consolidate our strength and work out some of 
the problems confronting us? 

We need some uniform laws on the unlawful 
practice of law. It has recently come to my notice 
that laymen are boldly advertising in this state 
that they are income tax counselors. They are 


(a 


doing things that a lawyer is barred from doing 
by legal ethics. They are also advising legally on 
intricate questions of law as affecting the income 
tax, and getting good fees for it. 

What is the matter with our bar associations 
that conditions such as these exist? I have exam- 
ined our statute and it is in my opinion doubtful 
whether it covers a case of this kind. 

If laymen can advise on income tax, 
not on bankruptcy law or any other 
federal law? Or any state law? 

I would like to know the opinions of other at- 
torneys on the questions herein referred to. 

Cuarces A. ZWENG. 


then why 
branch of 





Should Help Get New Members 
New York City, Dec. 22.—To the Editor: 1 
drop you a line to say that I enjoy the Journal very 
much and think it will be of considerable assist- 
ance in interesting members in the activities of 
the association and in getting new members. 
W. W. Younc 





STANDING COMMITTEES, 1920-1921 
(Concluded from Page 2) 
Legal Aid. 


CHARLES E. HUGHES, New York, New York. 
ERNEST L. TUSTIN, Philadelphia, Pennsylvania 
REGINALD HEBER SMITH, Boston, Massachusetts. 
FORREST C. DONNELL, St. Louis, Missouri. 
WILLIAM R. VANCE, New Haven, Connecticut. 
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MEMBERSHIP 


The Executive Committee in January approved the organ- 
ization and Plan of the Membership Committee. That 
Committee will be composed of one member from each of the 
eleven membership districts into which the states and territo- 
ries have been divided, together with the former Presidents 
of the Association, who will serve as an Advisory Committee. 
The organization provides for District Directors, State 
Directors and County Advisers, thus covering the field fully. 
County Advisers are entrusted with the important task of 
preparing a list of members of the bar in their counties who 
would be desirable recruits and, after the names receive the 
proper approval, of securing their applications. The project 
is important and will no doubt enlist the enthusiastic co- 
operation of the members of the Association. 
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STANDING COMMITTEES, 1920-1921 


Commerce, Trade and Commercial Law. 
FRANCIS B. JAMES, Washington, District of Columbia. 
WM. H. H. PIATT, Kansas City, Missouri. 

JOSEPH F. O'CONNELL, Boston, Massachusetts. 
A. V. CANNON, Cleveland, Ohio. 
CHARLES R. BROCK, Denver, Colorado. 


International Law. 


CHARLES NOBLE GREGORY, Washington, District 
of Columbia. 

JAMES B. SCOTT, Washington, District of Columbia. 

THEODORE S. WOOLSEY, New Haven, Connecticut. 

WILLIAM D. GUTHRIE, New York, New York. 

CHARLES P. FENNER, New Orleans, Louisiana. 


Insurance Law. 


ARTHUR I. VORYS, Columbus, Ohio. 

CHARLES W. FARNHA\M, St. Paul, Minnesota. 
EMORY R. BUCKNER, New York, New York. 
W. CALVIN CHESNUT, Baltimore, Maryland. 
EDWARD E. BLODGETT, Boston, Massachusetts. 


Jurisprudence and Law Reform. 


EVERETT P. WHEELER, New York, New York. 
HENRY W. TAFT, New York, New York. 
THOMAS J. O’DONNELL, Denver, Colorado. 
HENRY B. F. MACFARLAND, Washington, D. C. 
J. F. LOUGHBOROUGH, Little Rock, Arkansas. 
CLEMENT MANLY, Winston-Salem, North Carolina. 
DONALD FRASER, Fowler, Indiana. 

SAMUEL T. DOUGLAS, Detroit, Michigan. 
ROBERT P. SHICK, Philadelphia, Pennsylvania. 
RANDOLPH BARTON, JR., Baltimore, Maryland. 
JOHN R. HARDIN, Newark, N. J. 

J. H. MERRILL, Thomasville, Georgia. 

E. W. HINES, Louisville, Kentucky. 

TORE TEIGEN, Sioux Falls, South Dakota. 
WILLIAM HUNTER, Tampa, Florida. 


Professional Ethics and Grievances. 


EDWARD A. HARRIMAN, Washington, D. C. 
JAMES M. BECK, New York, New York. 
JAMES D. SHEARER, Minneapolis, Minnesota. 
HENRY J. CARTER, New Orleans, Louisiana. 
Cc. L. AVERY, New London, Connecticut. 


Admiralty and Maritime Law. 


ROBERT M. HUGHES, Norfolk, Virginia. 
FITZ-HENRY SMITH, JR., Boston, Massachusetts. 
D. ROGER ENGLAR, New York, New York. 
SAMUEL B. ADAMS, Savannah, Georgia. 

SCOTT M. LOFTIN, Jacksonville, Florida. 


Publicity. 


MARTIN CONBOY, New York, New York. 
HERBERT HARLEY, Chicago, Illinois. 
CHARLES S. CUSHING, San Francisco, California. 
HENRY P. DART, JR., New Orleans, Louisiana. 
THOMAS J. BRAY, Oskaloosa, Jowa. 

Publications. 
WILLIAM LEE RAWLS, Baltimore, Maryland. 
FRANCIS RAWLE, Philadelphia, Pennsylvania, 
ROBERT PENINGTON, Wilmington, Delaware. 
WILLIAM BROSMITH, Hartford, Connecticut. 
A. H. ROBBINS, St. Louis, Missouri. 


Noteworthy Changes in Statute Law. 


THOMAS I. PARKINSON, New York, New York. 
GEORGE CLAPPERTON, Grand Rapids, Michigan. 
WILLIAM M. HARGEST, Harrisburg, Pennsylvania. 
JOHN J. SULLIVAN, Seattle, Washington. 
CHARLES M. HEPBURN, Bloomington, Indiana. 


Membership (Incomplete). 


SIMEON E. BALDWIN, New Haven, Connecticut. 
MOORFIELD STOREY, Boston, Massachusetts. 
FRANCIS RAWLE, Philadelphia, Pennsylvania. 
HENRY ST. GEORGE TUCKER. Lexington, Virginia. 
AI TON B. PARKER, New York, New York. 
ACOB M. DICKINSON, Chicago, Illinois. 
REDERICK W. LEHMANN, St. Louis, Misseuri. 
EDGAR H. FARRAR, New Orleans, Louisiana. 
FRANK B. KELLOGG, St. Paul, Minnesota. 


WILLIAM H. TAFT, New Haven, Connecticut. 
PETER W. MELDRIM, Savannah, Georgia. 

ELIHU ROOT, New York, New York. 

GEORGE SUTHERLAND, Salt Lake City, Utah. 
WALTER GEORGE SMITH, Philadelphia, Pennsylvania. 
GEORGE T. PAGE, Chicago, Illinois. 

HAMPTON L. CARSON, Philadelphia, Pennsylvania. 
GEORGE B. YOUNG, Montpelier, Vermont. 
FREDERICK E. WADHAMS, Albany, New York. 

J. KELLY DIXON, Talladega, Alabama. 

FRANK M. CLEVENGER, Wilmington, Ohio. 
CORDENIO A. SEVERANCE, St. Paul, Minnesota. 
EUGENE McQUILLIN, St. Louis, Missouri. 
HERBERT R. MacMILLAN, Salt Lake City, Utah. 


Memorials. 


W. THOMAS KEMP, Baltimore, Maryland. 

JAMES W. VANDERVORT, Parkersburg, West Virginia. 
LAWRENCE COOPER, Huntsville, Alabama. 
ROBERT TUCKER, Portland, Oregon. 

CHARLES S. WHITING, Pierre, South Dakota. 


SPECIAL COMMITTEES 1920-1921. 
Uniform Judicial Procedure (Incomplete). 


‘THOMAS W. SHELTON, Norfolk, Virginia. 


CHARLES HENRY BUTLER, Washington, D. C. 
JOHN P. BRISCOE, Prince Frederick, Maryland. 
ROBERT LAMAR, Houston, Missouri. 


Finance. 


FREDERICK E. WADHAMS, Albany, New York. 
ere. R. CATON, Alexandria, Virginia. 
P. A. WILLCOX, Florence, South Carolina. 


Drafting of Legislation. 


WILLIAM DRAPER LEWIS, Philadelphia, Pa. 
ERNST FREUND, Chicago, Illinois. 

SAMUEL WILLISTON, Cambridge, Massachusetts. 
JAMES S. SEXTON, Hazlehurst, Mississippi. 
CHARLES THADDEUS TERRY, New York, N. Y. 


Representatives of American Bar Association to Confer- 
ence of Delegates. 

HOLLIS R. BAILEY, Boston, Massachusetts. 

JOHN H. VOORHEES, Sioux Falls, South Dakota. 

EDWIN T. MERRICK, New Orleans, Louisiana. 

LAWRENCE MAXWELL, Cincinnati, Ohio. 

WILLIAM H,. BURGES, El Paso, Texas. 


Change of Date of Presidential Inauguration. 


WILLIAM L. PUTNAM, Boston, Massachusetts. 
WILLIAM L, MARBURY, Baltimore, Maryland. 


NATHAN WILLIAM MacCHESNEY, Chicago, IIinois. 


JOHN B. SANBORN, Madison, Wisconsin. 
WILLIAM C. KINKEAD, Cheyenne, Wyoming. 


Classification and Restatement of the Law. 


JAMES DeWITT ANDREWS, New York, New York. 
ADOLPH J. RODENBECK, Rochester, New York. 
ROSCOE POUND, Cambridge, Massachusetts. 
HARLAN F. STONE, New York, New York. 
EUGENE > MASSIE, Richmond, Virginia. 
GEORGE P. COSTIGAN, JR., Chicago, Illinois, 
EDWARD Q. KEASBEY, Newark, New Jersey. 
ROBERT F. BLAIR, Tulsa, Oklahoma. 

GEORGE B. ROSE, Little Rock, Arkansas. 


Law of Aviation. 


CHARLES A. BOSTON, New York, New York. 
ORRIN N. CARTER, Chicago, Illinois. 

WILLIAM P. BYNUM, Greensboro, North Carolina. 
GEORGE G. BOGERT, Ithaca, New York. 
WILLIAM P. MacCRACKEN, Chicago, Illinois. 


Legal Aid. 


CHARLES E. HUGHES, New York, New York. 
ERNEST L. TUSTIN, Philadelphia, Pennsylvania 


REGINALD HEBER SMITH, Boston, Massachusetts. 


FORREST C. DONNELL, St. Louis, Missouri. 
WILLIAM R. VANCE, New Havea, Counecticaut. 








